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CURRENT TOPICS 


Solicitors’ Remuneration 


MucH indignation is clearly felt in the profession at the 
Lord Chancellor’s refusal, in view of the White Paper on 
Personal Incomes and Expenditure, to sanction an increase 
at the present time in solicitors’ remuneration in non- 
contentious business. This was made evident by a number 
of members at The Law Society’s Special General Meeting 
last Friday (reported at p. 84, post) and the profession’s 
attitude is obviously stiffening. Suggestions that pressure be 
applied on the Government by various means—even to the 
withholding of co-operation in the Legal Aid Scheme—are 
surely less likely to commend themselves to the thoughtful 
than the unspectacular but steadfast pursuance of the way of 
reasoned argument. In so doing the Council of The Law 
Society will find their hand strengthened no less by the 
trumpet-calls to bold action expressed by some members at 
Friday’s meeting than by the weight of the arguments put 
forward by others as to the unreasonableness of the 
Government’s position. It is certainly difficult to deny 
Mr. RuBENs’ contention that the White Paper is inapplicable, 
not only because it purports to deal with salaries and wages, 
which are not comparable with a solicitor’s gross receipts, but 
on the ground that when the White Paper was issued a year 
ago the majority of those affected by it had already had their 
earnings adjusted, whereas the solicitor’s remuneration had 
been increased by only 12} per cent. since 1939. It may here 
be observed that the White Paper itself recognises that the 
national interest may require increased remuneration in 
particular callings which are undermanned—a danger which 
already faces the profession as a result of inadequate gross 
receipts. In the circumstances it is all the more creditable 
that those present at the meeting showed scant support for 
a suggestion that the profession should reject the proposal in 
the Legal Aid Bill for payment of 85 per cent. only of the 
taxed costs in the High Court under threat of non-participation 
in the scheme. But it is impossible not to sympathise with 
the plea that acceptance of the 15 per cent. cut should not 
be taken as an admission that the existing scale is adequate. 


Tribunals of Enquiry 


TRIBUNALS of Enquiry under the Act of 1921 may be the 
only practicable method of dealing with such rare events as 
those now chronicled in the Lynskey tribunal’s report, but 
obviously no one, least of all the participants, professional or 
lay, pretends to like them. It is now manifest that a smear 
can be spread over the name of a person menticned in evidence 
before such a tribunal, without any possibility of an answer 





being made, owing to the limits set by the terms of reference- 
It is clearer still that those who represent persons whose 
names are mentioned are obliged to fight with one hand 
tied behind their backs and the other entirely unprotected. 
With no right of taking proper instructions, and the questions 
they may put limited by the scope of the terms of reference, 
it is submitted that this description of the handicaps of the 
advocate in an inquisitorial and essentially un-English form 
of procedure is an understatement rather than an exaggeration. 
A lady journalist in an evening newspaper may be forgiven 
if her inexperience of any skilled work but her own leads her 
to be mercilessly critical of other persons’ professional skill, 
for advocacy is one of those arts in which only the expert can 
distinguish between the good and the bad. Lawyers will 
recognise at once how the best efforts of the best advocates 
can be hamstrung by a crippling form of procedure, and the 
lady journalist’s criticism must be interpreted as a reflection 
on the procedure rather than on the advocacy. If the 1921 
Act was intended to remedy a mischief, one cannot help 
wondering whether the remedy is not worse than the mischief. 


Marriage (Enabling) Bill 


A BILt of three short clauses “‘ to enable a person to marry 
certain kin of the spouse whom such person has divorced and 
to amend the Marriage (Prohibited Degrees of Relationship) 
Act, 1931,” has had its first reading in the House of Lords 
and was ordered to be printed on 26tli January. Under the 
Deceased Wife’s Sister’s Marriage Act, 1907, a man may 
marry the sister of his deceased wife, and a woman may marry 
her deceased husband’s brother under an Act of 1921. But 
no one may marry the sister or brother of his or her divorced 
spouse during that spouse’s lifetime. This was noted in the 
Denning Committee’s Report, and the present Bill seeks to 
remedy the hardship, subject to the proviso that it shall not 
operate to validate or authorise a marriage between a person 
whose marriage has been judicially dissolved and a person 
with whom adultery was the ground or one of the grounds of 
the dissolution of marriage, where such marriage is not now 
possible. The proviso to s. 184 (1) of the Supreme Court of 
Judicature (Consolidation) Act, 1925, as amended by the 
Marriage (Prohibited Degrees of Relationship) Act, 1931, is 
to have effect subject to the Bill so that clergymen will not 
be compelled to celebrate marriages authorised by it. Such 
marriages are not authorised by Canon 99 of the new form 
adopted by Convocation on 31st May, 1946, which removed 
the ecclesiastical prohibition on marriages authorised by the 
1907 and 1921 Acts. 
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Hire-purchase Register 


TWENTY-FOUR of..the hire-purchase finance companies 
and fifty-five smaller hire-purchase concerns maintain a 
company called H. P. Information, Ltd., the object of which 
is to maintain a central register of motor vehicles which are 
being bought on hire-purchase. The company is non-profit- 
making and its register may be referred to by the finance 
companies, by retailers who are members of the Motor Agents’ 
Association and by private motorists through the Royal 
Automobile Club and the Automobile Association. The Times’ 
motoring correspondent writes in The Times of 31st January 
that it is believed that four-fifths of the motor cars bought 
on hire-purchase are recorded in the register. Last year, the 
company checked 36,467 cases referred to them by motor 
retailers and the motoring organisations, and 1,070 motor-cars 
offered for sale were found to be subject to hire-purchase 
agreements on which the outstanding balances amounted 
to £193,301. Solicitors are familiar with the complications 
that ensue from the sale of motor cars without disclosing 
that they are subject to existing hire-purchase agreements, 
and will recall Scott, L.J.’s recent warning that these 
transactions are not recorded in registration books. The 
existence of this central register deserves to be better known. 


Counsel’s Fees in England and Scotland 


AN amusing reductio ad absurdum of the proposal contained 
both in the English and the Scottish Legal Aid Bills that in 
certain cases counsel acting for assisted persons should receive 
only 85 per cent. of their proper honoraria, is contained in a 
letter from Mr. T. J. DouULL CoNnNOLLY to the Scots Law Times 
of 22nd January, 1949. “ Have the Bill’s sponsors tried to 
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work this proposal out ?”’ he wrote. Counsel, instead of a 
guinea, would be entitled to only 17s."10"/,d., so that either 
the number of legal fictions would be increased or the civil 
service device of treating fractions might be adopted. Counsel’s 
clerk’s 2s. 6d. would be 2s. 14d. The correspondent wrote 
that he was aware that certain supporters of the 85 per cent. 
proposal cited the fact that the English barrister had agreed 
to accept a 15 per cent. cut in his remuneration. ‘‘ Advocates’ 
honoraria,” he answered, ‘‘ war or no war, has remained 
unvaried probably since 1532, and is ‘ chicken-feed ’ compared 
with those of English barristers, particularly in London.” 
English solicitors will be surprised and sorry to hear this. 
Barristers’ fees here vary according to experience and standing, 
and it cannot be denied that, even in London, which still 
seems to be thought by Scotsmen to be paved with gold, 
many barristers earn small fees, and find life a struggle. What 
is the chicken-feed that sustains the Scottish Bar is a question 
that we must ponder, for our experience of its members is 
that as regards their ability as advocates they have nothing 
in common with chickens. 


Recent Decision 


In Ruse v. Read, on 26th January (The Times, 29th January), 
a Divisional Court (the Lorp CuieF Justice and HUMPHREYS 
and FINNEMORE, JJ.) held that, although the animus furandi 
might be absent from the original taking and carrying away 
of a chattel owing to drunkenness or some other cause, 


‘nevertheless where the animus furandi occurred later, while 


the owner of the chattel was still deprived of its possession, 
the original taking became a felony. 


THE DEATH DUTIES: HUNTERS AND HUNTED—II 


TRANSFER OF PROPERTY INTO JOINT NAMES 


WE proceed to the position where property is transferred 
into the sole name of a spouse or child or into a husband’s 
and wife’s joint names. This is a very common practice 
and it is thought that a good deal of misapprehension exists 
as to the results that follow. Many a layman is under an 
impression that if he buys a house and has it conveyed into 
the wife’s sole name, or even into their joint names, it neces- 
sarily follows that no duties will be payable on his death ; 
but that may be lamentably far from the truth. Here 
we may profitably relax into the romantic realms of equity. 
If A buys a house with his own money and has it conveyed 
to B, there is in general a presumed resulting trust in favour 
of A, and it matters not a jot that the legal estate has passed 
to B, for death duties are payable on the beneficial interest. 
The presumption can be rebutted by evidence, even by parol 
evidence. Where, however, A is the spouse of, or in loco 
parentis to, B, there is a presumption in the contrary direction, 
ie., that an advancement to B was intended; but this 
presumption can in turn be rebutted by evidence. Where a 
father purchases a property in the name of a child the 
presumption of advancement is not rebutted by the mere fact 
that the father retains the title deeds (Scawin v. Scawin (1841), 
1 Y. & C. Ch. Cas. 65), but if such retention by the father is 
accompanied by contemporaneous (not future) declarations by 
the father tending to show that no advancement was intended 
the presumption of advancement is rebutted and the beneficial 
interest remains in the father (Warren v. Gurney [1944] 2 All 
E.R. 472). A has a house conveyed into the joint names of 
himself and his wife B, without defining the beneficial interests. 
As Bis his wife there is a presumption of advancement to B— 
but of what ? Does she take (a) a joint tenancy (survivor- 
ship), (6) a tenancy in common, (c) a life interest, or (d) a 
reversionary interest subject to A’s life interest ? The answer 
is that A and B become ordinary joint tenants at once of 
the beneficial interest (Dunbar v. Dunbar [1909] 2 Ch. 639), 
so that if A dies first duties are payable on his death upon 
his moiety, if he survives the gift by five years (upon the whole 





if he dies within five years), and if B dies first duties are 
payable on her death on her moiety. If this presumption 
of intention to benefit the wife is to be rebutted such rebuttal 
must be effected by evidence as to the intention of A at the 
time of the transaction. Evidence cannot be adduced as to 
what was his intention at a later date. When dealing with 
freehold or leasehold property remember s. 53 of the Law 
of Property Act, 1925, which excludes parol evidence of the 
creation of trusts of land, except as to resulting or implied or 
constructive trusts. So that, even in the case of land, 
non-written evidence can be adduced to support or rebut a 
resulting trust, and was in fact freely admitted in Warren v. 
Gurney, supra. 

Where pure personalty is concerned the results may be 
different, because the beneficial interests need not be declared 
in writing and inferences may be drawn as to the intentions 
of the parties from parol evidence or from the surrounding 
circumstances. For instance, if A puts his money into a 
bank in the joint names of himself and his wife B, any 
interested party may be able to show that this was only done 
for convenience and that the whole of the money was intended 
to remain the husband’s own property. But a great deal 
depends upon the exact arrangement made with the bank, i.e., 
whether it is a joint account, or a joint and several account, and 
whether only one party can draw. So if the husband 
buys stocks and shares and has them registered in the joint 
names, the fact (if it were so) that the dividends were all 
actually received by him is admissible evidence that no 
advancement was intended during his life, although an 
intention to confer some benefit after his death is presumed. 
Generally, it seems that where pure personalty, provided 
solely by the husband, is.put into the joint names of himself 
and wife, although an intention to benefit the wife is inferred, 
it takes the form of presuming that the benefit is to arise 
only on the husband’s death (and conditionally on her sur- 
viving him) and that during his lifetime he is to receive the 
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whole income. _If he does in fact receive all of it this presump- 
tion holds good, but if the wife receives a part or the whole 
of the income in his lifetime the presumption is pro ianto 
rebutted. If he received the whole, duties are payable on the 
whole capital on his death, and if the wife dies first no duties 
are payable because her interest failed (Finance Act, 1894, 
s. 5 (3)). If she received (say) a moiety during his lifetime 
then, if he dies first, duties are payable only on his moiety 
(on the whole if he dies within five years), and if she dies first, 
duties are payable on her death on her moiety. 

There is no presumption of advancement by a wife to 
her husband, but there is by a mother to her children. 

What is the moral of all this? It seems to be that when 
property of any kind is transferred by way of gift by A to B 
or by A to A and B jointly, whether or not A is the spouse 
of, or im loco parentis to, B, the beneficial interests should 
always be clearly stated in writing signed by A and made 
and dated contemporaneously with the gift. If A buys a 
house and has it put into his wife B’s sole name by the ordinary 
form of conveyance (which says nothing expressly about the 
beneficial interest) this will be good enough if he wishes 
her to take an absolute beneficial interest because (she being 
his wife) that is what the law gives to her. But if B is 
not A’s wife or child the habendum in the conveyance should 
run in some such words as “to hold unto B in fee simple 
as sole and absolute beneficial owner’; otherwise there 
will be a resulting trust in favour of A, and B will get nothing 
beyond the bare legal estate. If A has the property conveyed 
into the joint names of A and B (his wife) it becomes even 
more important to frame the habendum carefully. If nothing 
is said, A and B become at once ordinary joint tenants of the 
beneficial interest and the survivor will take the whole, 
so if it is intended that A or B should take any other kind 
of interest the habendum must state clearly what is intended. 
Reference may be made to Rose’s Conveyancing Precedents, 
3rd ed., p. 160, and notes on p. 162. It should be added'that 
in a case of joint names, where A is not the husband of, or 
in loco parentis to, B, the resulting trust works as follows— 
the beneficial interest in the whole results to A, unless it is 
clear that A intended to benefit B in some way, in which case 
there may be a resulting trust of the life interest only in the 
whole to A, there being a rebuttal as to the remainder, which 
therefore goes to B. (See Young v. Sealey (1949), 93 Sot. J. 58, 
a case of a joint bank deposit.) 

The following is an excellent plan for saving duties. 
A buys Blackacre and has it conveyed into his own and his 
wife B’s joint names, to hold upon trust for sale, with short 
trusts of the proceeds of sale (or the income of Blackacre 
until sale) for B for life with remainder to A (or his legal 
representatives). If A dies first (but five years after the 
deed) duties are only payable on his reversionary interest 
in Blackacre: consequently, no duty need be paid until 
B’s death, when the reversion falls in, and the rate of estate 
duty on the rest of A’s estate may be lowered because the 
value of the reversion will be less than that of Blackacre 
itself—it may be very much lower if B is considerably younger 
than A. If A elects to settle the life estate on a much younger 
life, such as his son, the saving will be so much greater. 
At the same time A is able to control the destination of 
the settled property by his will after B’s death. No duties 
will be payable in respect of B’s death if B mistakenly dies 
before A, provided that all the purchase-money was found 
by A and that no further interests were created by the deed 
(Finance Act, 1896, s. 15, in respect of estate duty). Only 
one life interest must be created if s. 15 is to operate. 
It should be noted that if Blackacre is resold A and B can 
retain the conveyance to them containing the settlement, 
and it need not be handed over to the purchaser unless the 
contract otherwise provides (Law of Property Act, 1925, 
s. 45 (9)). A wide power of investment should be included, 
expressly permitting the purchase of real and leasehold 
property and furniture and so forth, but the settlement need 
not be in elaborate terms. 

For the sake of conciseness we will call the scheme just 
outlined “‘ scheme 1,” and the next one “‘ scheme 2.” Why, 
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it may perhaps be asked, need A deprive himself of the owner- 
ship of the property during his own lifetime, for cannot he 
save as much, or even more, taxation by settling the property 
by deed on himself for life and then on his wife for life, with 
reversion to his children or whomsoever he wishes to benefit 
ultimately ? Or indeed by not now settling it at all, 
but leaving it by his will to his wife for life and then to his 
eventual beneficiaries? We are thinking of s. 14 of the 
Finance Act, 1914, which gives exemption from estate duty 
in such cases on the death of the surviving spouse. The reply 
to the question is as follows :— 

As to depriving himself during his own life, this need 
have no ill effects if (as may be hoped) A and his wife dwell 
in harmony in their home. The house and furniture will, 
whichever of them is the legal owner, be used in common, 
and the gift to the wife will be a good one for duties purposes 
because the very proper practice is to regard possession 
by both as possession by each, and the gift as having been 
properly completed. Besides, A still retains the reversion, 
upon which he can, if necessary, raise money, and he can dispose 
ofit byhiswill. With stocks andshares the positionis, of course, 
different, for there the income must be actually received (as 
of right) by the wife, and used for her sole benefit. As to the 
saving effected in duties, if scheme 1 is adopted no duties 
at all need be paid until the survivor’s death (when A’s 
reversionary interest falls in), so that the surviving wife 
will have the income throughout life from the substantial 
sum which would otherwise have gone in duty. So far, so 
good, but taking a longer view and looking at the children 
(or other beneficiaries) who will take after the wife’s death, 
will the total duties payable on A’s and B’s deaths together 
amount to less under scheme 1 or scheme 2? Under scheme 2 
no estate duty at all will be payable on the settled 
property on B’s death (having survived A), because it was 
paid on A’s death. Will any be payable in respect of 
her death under scheme 1? Certainly not if A’s executors 
elect to pay duty on his reversionary estate when he 
dies, because payment on the reversion is as good as 
payment on the full value of the property for the purpose 
of attracting exemption on the second death under the 
Finance Act, 1914, s. 14 (.R.C. v. Priestley [1901] A.C. 
208). If they defer payment until the reversion falls into 
his estate, as they can do under the Finance Act, 1894, 
s. 7 (6), the position is not quite so clear, for the combined 
effect of s. 14 of the Act of 1914 and s. 5 (2) of the Act of 1894 
is to give exemption on the second death only when estate 
duty is ‘‘ paid or payable’ upon the first of the two deaths. 
It is considered that the duty was “‘ payable ’’’ on A’s death 
even if his executors exercised their option to defer payment 
until B’s death, and that in consequence the property is not 
liable again in respect of B’s death. This very important 
point seems, however, to be arguable. It is dealt with in 
Woolley’s ‘‘ Handbook on the Death Duties,” 6th ed., p. 241, 
but appears to have been avoided in the three larger works. 
However, it is considered that even if, for the purpose of 
circumventing any doubt and ensuring that exemption under 
the Finance Act, 1914, s. 14, will operate on the second 
death, A’s executors elect to pay the duty on his death on his 
reversionary interest under scheme 1, a very considerable 
advantage will accrue from the scheme, for the value of the 
reversion will often be materially lower than the full value 
of the settled property, and the vate upon the whole of A’s 
free and settled property may be lowered. If, on the other 
hand, A’s executors elect to take the risk and to defer payment, 
and if the risk materialises and the court decides that duty 
must also be paid on the full value in respect of B’s death 
(on the ground that s. 14 does not apply), then such second 
duty may prove to be but very small. If B’s estate is small 
the rate in respect of her death may be nil or a very low 
one, and the net advantage may be (and probably will be) 
very well worth while having been worked for. 

As to settlements in general there is, by reason of the 
above exemption on the death of the surviving spouse, a 
great advantage in settling property on a spouse for life, 
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but care must be taken that the life interest is not coupled 
with a general power of appointment, for then the exemption 
will be lost. There may be a special power, but not a general 
one. There is no harm in giving the trustees power to use 
capital to augment the widow’s income (and this power 
should always be inserted), but the clause should not be so 
wide that the widow can, if she chooses, use the capital at 
will, for that would amount to her being “ competent to 
dispose” of the property, and s. 14 would not operate. 
The clause must be carefully drawn. In all cases where 
husband and wife are not concerned a practitioner should 
hesitate long and carefully before he advises a client to 
tie up his estate in a settlement, for this turns the beneficiaries 
into sitting birds for the Inland Revenue, and prevents any 
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avenue of escape. Hounds do not spare a wounded fox. 
When as much as 80 per cent. of an estate can be taken in 
duties it is important to be wise. 


It should be added that where a settlement is decided 
upon, very full powers of investment should now be inserted. 
A yield of about one per cent. net from trustee securities is 
too meagre to be of use in many cases, and Consols have 
become almost as speculative as mining shares. 

Further articles will deal with other possible arrangements 
for saving duties, and with some important points to be 
kept in mind when drafting wills, with special reference to 
the incidence of the duties as between the beneficiaries. 


H. A. W. 


COMPENSATION FOR LOSS OF OFFICE UNDER THE 
COMPANIES ACT, 1948 


THE payment to directors of compensation for loss of office is a 
problem which frequently arises in practice, and it is hardly 
necessary to say that the greatest care must be exercised before 
any such payment is made. Broadly speaking, compensation 
may be paid in any of the following circumstances : first, 
when the undertaking of a company is being sold ; secondly, 
when the control of a company is acquired by some third 
party by means of a purchase of shares ; and thirdly, when, 
apart from any sale of an undertaking or of share control, 
a board of directors desires to dispense with one of its number. 
It is of course settled law that once a company is in liquidation, 
no compensation can be paid to directors for loss of office, 
and it may be convenient at this point to summarise the 
general principles expounded by the authorities. For 
compensation to be properly payable it must be possible to 
answer the following questions in the affirmative : (i) is the 
transaction reasonably incidental to the carrying on of the 
company’s business ? (ii) is it a bona fide transaction ? and 
(iii) is it done for the benefit and to promote the prosperity 
of the company ? (per Eve, J., in Re Lee, Behrens & Co. {1932} 
2 Ch. 46, at p. 51; see also the judgments of Cotton, L.J., 
and Bowen, L.J., in Hutton v. West Cork Railway Co. (1883), 
23 Ch. D. 654). It should also be remembered when con- 
sidering the payment of compensation for loss of office that a 
director is not a servant of the company, nor is any managing 
director or other director a person in the employment of the 
company (Normandy v. Ind, Coope & Co. [1908] 1 Ch. 84; 
Trussed Concrete SteelCo., Ltd. v.Green [1946] Ch. 115,at p. 120). 
Having briefly dealt with the general principles underlying 
the payment of compensation for loss of office it is now proposed 
to examine in some detail the changes in the law brought about 
by the recent legislation. 

The Companies Act, 1929 (s. 150), applied only in two 
instances :— 


(1) Where compensation was payable on the transfer of 
the whole or any part of a company’s undertaking or 
property. In this case such payment was illegal unless it 
was disclosed to and approved by the company in general 
meeting. If any such payment was made in breach of 
s. 150 the money was held in trust for the company. 

(2) Where compensation was payable in connection with 
the transfer to any person, as a result of an offer made to the 
general body of shareholders of all or any shares in the 
company. In this case all that was required was that 
particulars of the proposed payment should be included in 
or sent with any notice of the offer made to any shareholders 
for their shares. 


It is now provided by s. 191 of the 1948 Act that it is 
illegal for a company to make any payment whatsoever to 
any director by way of compensation for loss of office (or in 
consideration for or in connection with his retirement from 
office) unless particulars with respect to the proposed payment 
including the amount thereof are disclosed to and approved 


by the company in general meeting. It should, however, 
be noted that s. 191 has no application either in the case of a 
bona fide payment by way of damages for breach of contract 
or in the case of payment of a pension in respect of past 
services. In this connection ‘‘ pension’ means and includes 
any superannuation allowance, superannuation, gratuity or 
similar payment. 

It is interesting to notice that in one respect of comparative 
importance the wording of ss. 191 and 194 (3) departs from 
the recommendations of the Cohen Committee. The latter 
recommended that payments made to directors (otherwise 
than in connection with the sale of the shares or assets of the 
company) as consideration for or in connection with their 
giving up executive offices (e.g., the office of manager) should 
not necessarily be approved by the company in general 
meeting. The argument of the Cohen Committee was that 
where a board desired to dispense with the services of an 
executive director the course they recommended would 
facilitate the negotiation by the company of a resignation, 
on the footing of paying compensation, rather than to dismiss 
the executive director and face legal proceedings. The Cohen 
Committee saw that the course they recommended was 
open to possible abuse in that a contract might be entered into 
with the very object of its being terminated with a view to 
compensation being paid in the form of capital and not of 
income. Nevertheless, the Legislature has contrived to adopt 
the essence of the Cohen Committee’s recommendation and it 
is thotight that the abuse feared by the Cohen Committee is 
unlikely to arise. Apart from s. 191 (above), the provisions 
laid down by the 1948 Act deal with compensation for loss of 
office paid on the sale of a company’s undertaking or the 
transfer of its shares. In this connection the provisions of 
s. 150 of the 1929 Act are retained, although they are amended 
in a fairly substantial manner. These amendments may be 
summarised as follows :— 


(1) Where there is a transfer of all or any shares in a 
company as the result of an offer made to the general body 
of shareholders, such offer is now deemed to include (a) an 
offer made by or on behalf of some other body corporate 
with a view to the company’s becoming its subsidiary 
or a subsidiary of its holding company; or (b) an offer 
made by or on behalf of an individual with a view to his 
obtaining the right to exercise, or to control the exercise of, 
not less than one-third of the company’s voting power ; 
or (c) any other offer which is to a given extent conditional 
on acceptance. These amendments are straightforward 
and call for no comment. 

(2) Section 193 (3) now provides that, in addition to the 
disclosure required under s. 150 of the 1929 Act, the proposed 
payment must be approved by a meeting of the shareholders 
concerned summoned for the purpose and held prior to the 
transfer of any shares in pursuance of the offer. This 
provision gives the shareholders concerned a far greater 
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measure of control than hitherto, as they must be consulted 
before any payment is made. If this is not done, not only 
does the director concerned hold the payment in trust 
for any persons who have sold shares as a result of the offer, 
but the director must distribute the money thus paid to him 
among such persons at his own expense and cannot retain 
the costs of distribution from the sum available. It may 
be noticed that the phrase “ shareholders concerned ” 
includes not only the holders of shares to which the offer 
relates but also all other holders of shares of the same class. 
(3) Section 193 (4) and (5) contains detailed provisions 
for the convening of the meeting required by s. 193 (3). 
(4) In the event of proceedings being taken against a 


A Conveyancer’s Diary 





IN spite of the fact that almost all property transactions 
outside the statutory area, and a good many within the 
statutory area, now involve consideration of the enactments 
concerned with exchange control, questions on these enactments 
are not very frequent. However, when they do occur they 
seem to make up for their comparative rarity by the extreme 
complexity of the law that has to be applied to their con- 
sideration, one complication being the change in the law 
brought about by the coming into force of the Exchange 
Control Act, 1947, on the 1st October, 1947. There are some 
considerable differences between the Defence (Finance) 
Regulations which the Act superseded and the sections of the 
Act which now control such transactions as formerly fell 
within the scope of the regulations, differences which are of 
peculiar importance in advising on the validity of a series of 
transactions carried out prima facie in contravention of 
exchange control, some of which were undertaken before, 
and some after, the 1st October, 1947. 

The recent decision of the Court of Appeal in Botssevain v. 
Weil {1949} W.N. 11, is worth examining for the purpose of 
pointing the similarities and divergences between the old and 
the new codes concerning exchange control. The facts were 
as follows: The plaintiff and the defendant were both resident 
in Monaco in 1944 when the defendant asked the plaintiff to 
lend her money. The plaintiff complied with this request, and 
lent her £2,000 in francs at an agreed rate of exchange. In 
return the defendant gave the plaintiff a cheque for £2,000, 
signed but left blank as to date and payee, on a banking 
account in London which the judge at the trial found that the 
defendant had never had. In addition the defendant 
acknowledged the debt by signing and handing over to the 
plaintiff a document which set out the details of the trans- 
action, and contained a promise to repay the debt not later 
than one month after the declaration of an armistice between 
Great Britain and Germany. The defendant also signed, and 
apparently dispatched, a letter to her alleged bankers in 
London, informing them of the transaction and requesting 
them to honour the cheque she had given the plaintiff ‘‘on 
presentation or as soon as the law permits.” 

These details were relied upon at the trial to support the 
finding that the arrangement between the parties was not 
intended to, and did not in fact, afford any assistance to the 
enemy during the war or at any time. 

Several sums were lent on the same terms as the original 
sum of £2,000, and the defendant having failed to repay these 
several sums the plaintiff issued a writ to recover the various 
sums, with interest, as money lent. The defences raised at 
the trial were multifold and included allegations that the 
contracts were illegal by the law of Monaco, or alternatively 
by the law of England; that they constituted infringements 
of the Trading with the Enemy Act, 1939, and finally that in 
entering into these contracts the defendant had committed 
offences under the Defence (Finance) Regulations, 1939. 
The learned judge (Croom-Johnson, J.) found for the plaintiff 
on all points, but the only defence which it is necessary to 
consider in this context is the last, on which the case before 
the Court of Appeal was argued, 
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director for the recovery of money paid to him in breach 
of the provision of the 1948 Act, s. 194 enables certain 
presumptions to be made to facilitate the conduct of those 
proceedings. It is not thought, however, that these 
presumptions should interfere with a director’s contractual 
rights. 


These provisions have the effect of covering up most, if 
not all, of the deficiencies which were found to exist in the 
mechanism of the 1929 Act. Broadly speaking, there should 
be no interference with the payment of compensation in a 
proper case within the general principles, but they do give the 
investor a further measure of protection against the possible 
abuse by directors of their fiduciary position. Ny p. My. KE. 


CONTROL 


The relevant portions of the old code relating to exchange 
control are as follows: By s. 3 (1) of the Emergency Powers 
(Defence) Act, 1939, in the absence of a contrary intention, 
any provisions in any defence regulations, in so far as they 
impose prohibitions on any person, apply to all persons in the 
United Kingdom, all persons on board British ships, and 
aircraft, and to all persons being British subjects. The last 
five words are the important ones for the present purpose. 
“Defence Regulations” in the context includes the Defence 
(Finance) Regulations, 1939, and of these two are relevant. 
Regulation 2 (1) provides that except with permission granted 
by or on behalf of the Treasury, no person other than an 
authorised dealer shall buy or borrow any foreign currency 
from, or lend or sell any foreign currency to, any person not 
being an authorised dealer. Regulation 3 deals with the 
transfer of securities and the drawing, issue and negotiation 
of bills of exchange. 

The Court of Appeal, overruling the decision below (which 
cannot now be regarded as having any further interest), 
held that s. 3 of the Act of 1939 expressly extended to British 
subjects wherever they might be, with the result that the 
prohibition against buying or borrowing foreign currency 
contained in reg. 2 (1) of the Defence (Finance) Regulations, 
1939, must be regarded as having an extra-territorial effect 
so far as British subjects are concerned. There was no 
contrary intention in the regulation to cut down the clear 
purport of s. 3 of the Act, and the contract between the 
parties was, therefore, an illegal contract on which the plaintiff 
could not sue in this country. On this point alone the 
defendant was entitled to judgment. 

Now consider what the position would be had the contract 
to repay the loan been made, not in 1944, but in 1948, so that 
the relevant exchange control provisions to apply to the 
transaction would be the Act of 1947. The first matter to 
note is the provision (s. 41 (2)) which empowers the Treasury 
to determine where a person is to be treated as resident for the 
purposes of the Act. This is an administrative provision, 
not subject to the control of the courts, and it would appear 
that the first step in any proceedings to recover a debt 
prima facie falling within the Act—indeed, the first step before 
proceedings are actually commenced—is to ascertain from the 
Treasury whether that department is likely to make a 
determination under s. 41 (2) which would invalidate, or in 
any way affect, any judgment or order which is being sought 
in the contemplated proceedings. For instance, a plaintiff 
who believes himself to be resident in this country, if he is a 
foreigner and has been resident outside the ‘‘ scheduled 
territories,’ may conceivably be treated by the Treasury 
as resident outside these territories for the purposes of the 
Act. That would bring s. 5 of the Act into play, with results 
other than such as may have been contemplated by this 
plaintiff's advisers when proceedings were initially launched. 

Assuming, however, that in the hypothetical case suggested 
above both plaintiff and defendant were at the time of the 
transaction resident in Monaco, i.e., outside the scheduled 
territories, the first provision of the Act of 1947 to consider is 
s. 1, This section provides in effect that, except with 
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Treasury permission, (a) no person shall in the United 
Kingdom, and (4) no person resident in the United Kingdom 
shall, outside the United Kingdom, borrow foreign currency 
from or lend foreign currency to any person (there are 
exceptions to this sweeping prohibition but these are irrele- 
vant). Now a person in the position of the defendant in 
Boissevain v. Weil, supra, would not fall foul of this restriction 
because (a) the transaction did not take place in the United 
Kingdom, and (b) neither party was a “ person resident in the 
United Kingdom,” both being resident in Monaco at the time 
of the loan. But for the plaintiff to be certain of success on 
point (5) it is absolutely essential that he should, before 
issuing his writ, clear up any possible doubt that may exist 
as to the Treasury’s powers, and the exercise of such powers in 
relation to the parties, under s. 41 (Z) referred to above. 
Subject to this, the Act of 1947 has improved the position of 
the plaintiff as compared with his position under the regulations 
of 1939, in that a simple loan of foreign currency to a British 
subject made abroad (i.e., outside the scheduled territories) 
is no longer an illegal contract by the law of this country. 
Such a case as Boissevain v. Weil (described as a case without 
any merits from the defendant’s point of view both in the court 
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of first instance and on appeal) cannot recur under the Act 
of 1947. 

Now if the plaintiff in any such proceedings as these is 
(as the plaintiff in Boissevain v. Weil, supra, in fact was) 
a person resident outside the scheduled territories he will 
have to obtain the permission of the Treasury before the 
amount of his loan (or of his judgment if he has to pursue his 
debtor to judgment in this country) can be paid to him, under 
Pt. II of the Act of 1947; but this part of the Act, unlike 
the regulations it has superseded, deals merely with payment 
and not with the essential validity of the contract of which a 
payment is the ultimate discharge. In other words, although 
this part of the Act may interfere with the plaintiff's enjoyment 
of the fruits of his action, it cannot be used by an unmeritorious 
defendant as a defence in proceedings to recover a just debt. 

The Exchange Control Act, 1947, has received its share of 
critical comment, but this comparison of the Act with the 
earlier legislation at the few points which such a case as 
Boissevain v. Weil, supra, brings. out will indicate what a 
considerable amelioration this measure has brought about 
from the extreme rigours of the extra-territorially effective 
provisions it has superseded. “ABC” 


FLATS IN UNCONTROLLED PREMISES 


It is possible that the decisions in Wright v. Arnold [1947] 
K.B. 280 (C.A.), and Cow v. Casey [1949] 1 All E.R. 197 (C.A.), 
may create almost as much stir as that in Neale v. Del Soto 
[1945] 1 K.B. 144 (C.A.) (now being dealt with by Parliament). 

What they decided can be stated briefly : the sub-tenant of 
part of a dwelling-house, the whole of which is outside the 
limits of control, cannot, however small be the dwelling he 
holds, rely on the protection conferred by the Increase of 
Rent, etc., Restrictions Act, 1920, s. 15 (3): “‘ Where the 
interest of a tenant of a dwelling-house to which this Act 
applies is determined either as the result of an order, etc., for 
possession, etc., or for any other reason, any sub-tenant 
to whom the premises or any part thereof have been lawfully 
sub-let shall . . . be deemed to become the tenant of the 
landlord on the same terms as he would have held from the 
tenant if the tenancy had continued.” But whether he 
can obtain protection in some other way is a point not dealt 
with by these authorities, and to which I will revert after 
discussing them. 

The defendant in Wright v. Arnold took a sub-tenancy of 
the upper part of what was, on the evidence given, ultimately 
found to be a building consisting of a shop with residential 
accommodation above. When the mesne tenant’s term 
expired, the freeholder, first plaintiff in the action, granted 
a lease to the second plaintiffs. The action was for possession 
and failed because (though the rent of the whole property 
was at one time {550 a year) the plaintiffs did not rebut 
the presumption of control raised by s. 7 (1) of the Increase 
of Rent, etc. (Restrictions) Act, 1938 (passed to dispose of 
Heginbottom v. Waits (1936), 80 Sot. J. 405). The defendant 
thus succeeded in bringing herself within s. 15 (3). But the 
judgments contain obiter dicta to the effect that but for the 
presumption she would not have been so protected. That 
subsection, said Morton, L.J., does not apply to a case where 
a tenant of premises which are not within the Act sub-lets 
the whole or part of those premises; and Tucker, L.J., 
expressed his agreement with this proposition. 

In Cow v. Casey the defendant was employed by a company 
which held a tenancy of a dwelling-house and which granted 
him a weekly tenancy of a flat in the house. The Rent 
Acts did not apply to the house ; according to the statement 
of facts, the rateable value of the flat brought it within the 
Acts. I take this to mean that the evidence justified a 


finding that its April, 1939, rateable value would bring it 
within the purview of the Rent and Mortgage Interest 
Restrictions Act, 1939. The head tenancy was a yearly 
one and the plaintiff, the head lessor, after serving an invalid 
notice to quit, accepted a surrender on Midsummer Day, 1948. 


The mesne tenants had meanwhile given the defendant 


notice to quit which expired on 26th June. He refused to 
go and the plaintiff took High Court proceedings, apparently 
under Ord. 3, r. 6. The master refused leave to defend 
and was upheld by the judge, who was now upheld by the 
Court of Appeal. 

Perhaps in view of the dicta pronounced in Wright v. 
Arnold, the defendant seems to have been rather shy of 
mentioning s. 15 (3) of the 1920 Act, and, boldly challenging 
jurisdiction, based his contentions on the Rent, etc., Restric- 
tions (Amendment) Act, 1933: no order or judgment for 
the recovery of any dwelling-house to which the principal 
Acts apply or for the ejectment of a tenant therefrom shall 
be made or given unless, etc. Conceding that at common law 
he had been lawfully in occupation during the two days 
following Midsummer Day (Parker v. Jones [1910] 2 K.B. 32, 
in which a sub-tenant, actually such in breach of covenant and 
condition, established his position against a lessee who had 
taken a lease after the head landlord, ignorant of what 
had been going on, had accepted a surrender, would support 
this part of the case), Lord Greene, M.R., held that the 
flat was not a dwelling-house to which the Acts applied, 
and the defendant was a trespasser after 26th June. As to 
s. 15 (3) of the 1920 Act, that subsection was, the learned 
Master of the Rolls said, clearly limited to a case where the 
mesne tenant whose tenancy was determined was tenant of 
a dwelling-house to which the Rent Acts applied. The 
position would, his lordship observed, otherwise be fantastic, 
enabling the mesne tenant to foist on the superior landlord 
a statutory tenant by sub-letting a small part of the premises. 
Granted that “ fantastic ’’ fairly describes such a situation 
it may be observed that in many cases, including 
premises which were decontrolled or uncontrolled on 
31st August, 1939, such foisting has been done. 

But do the two decisions mean that a sub-tenant of part 
of a house the whole of which is outside the Acts will never 
be protected? It would, I think, be rash to answer this 
question by an unqualified affirmative. It seems that there 
are at least two avenues which such sub-tenants might 
find it worth their while to explore. 

First, there is the possibility of apportionment. The law 
relating to that part of the provisions of the Acts is no clearer 
than that relating to any other part, and when the machinery 
was brought into being the enactment was phrased as follows : 
“Where, for the purpose of determining the standard rent 
or rateable value of any dwelling-house to which this Act 
applies, it is necessary to apportion the rent at the date 
in relation to which the standard rent is to be fixed, or the 
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rateable value of the property in which that dwelling-house 
is comprised, the county court may...” (1920 Act, 
s. 12 (3); it is left to us to find out when it is mecessary). 
Of course, the first objection to be made to the suggestion 
that apportionment could ensure control would be that the 
proposition begs the question : it is only when the Act applies 
that the remedy is available. But Barrett v. Hardy Bros. 
(Alnwick), Ltd. [1925] 2 K.B. 220 (C.A.) negatives this, 
and Lord Greene’s references to the fantastic in Cow v. Casey 
may be said to be matched by those of Bankes, L.J., to 
“ opportunities given to unscrupulous tenants to evade quite 
legitimate obligations”’ in the older case, which concerned 
apportionment proceedings taken by tenants of a second floor 
flat in a five-storeyed building in Pall Mall, London. The 
rent they were paying was {53 12s. a quarter, which would 
mean that the flat was not controlled unless its rateable value 
did not exceed £105 a year. It was not separately rated ; 
the building was divided into three hereditaments, one of 
which comprised the second and all floors above, the figures 
for that part being £240 gross and {240 net. In August, 
1914, the position of that part had been the same, but till 
the 17th August the flat had been business premises. The 
county court judge apportioned the rateable value at 
3rd August, 1914, at £60. But the main question gone into 
was whether apportionment was “necessary’’ when the 
rateable value of the whole building exceeded the limit (it 
was {1,100 gross, {967 in this case). As Scrutton, L.J., 
put it, the words “ Where, for the purpose of determining 
the rateable value of any dwelling-house to which this Act 
applies,’’ read literally, run round in a useless circle. Whether 
a house is within the Act depends on its standard rent or 
rateable value, and you do not know whether the Act applies 
till you know the standard rent or rateable value. In the 
light of authorities in which the problem had been touched 
upon, it was held that the only thing to do was to read the 
subsection as applying to cases where it was necessary to 
apportion to find out whether the case was within the Acts. 
Only, 17th August, 1914, when the flat became a dwelling- 
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house, was the proper date. This decision, and those leading 
up to it, were, no doubt, present in the minds of the Council 
of The Law Society when recently deploring the complexity 
and obscurity of Rent Restriction legislation. The President’s 
letter to The Times, with its plea for a consolidating measure, 
was cited in the debate on the Landlord and Tenant (Rent 
Control) Bill in the House of Commons on 24th January 
(Hansard 460, 44; p. 590). 

The other possibility which a sub-tenant in the position 
of the defendant in Cow v. Casey might seek to exploit would 
be to apply for separate assessment (Rating and Valuation 
Act, 1925, s. 23). Whereupon the Rent, etc., Restrictions 
Act, 1937, s. 7 (2): ‘‘in relation to any dwelling-house of 
which the rateable value on the appropriate day was not 
separately assessed, any reference in the preceding provisions 
. . . to the rateable value on the appropriate day shall be 
construed as a reference to such proportion of the rateable 
value on that day of the property in which the dwelling- 
house is comprised as may be apportioned to the dwelling- 
house by the county court in accordance with . . . s. 12 (3) 
of the Increase of Rent, etc. (Restrictions) Act, 1920,” and 
ibid., s. 7 (3), making the first assessment the decisive one 
when there was no assessment on the appropriate day, should 
enable him to claim protection without the assistance of 
s. 15 (3) of the 1920 Act. It may be observed that the 
Rating and Valuation Act, 1925, s. 23 (1), directs the 
authority to have regard to all the circumstances of the case, 
including the extent to which parts separately occupied 
have been severed by structural alterations. But under 
older measures, at all events, there have been decisions 
showing that separation must not be refused on the ground 
that it entails more work. “It is said that this will give 
trouble to overseers. All I can say is, if it does, the overseers 
are bound by virtue of their office to take that trouble ”’ 
as Lord Esher, M.R., put it in Alchurch v. Assessment 
Committee and Guardians of Hendon Union (1891) 
2 Q.B. 436 (C.A.). ~~ 
x. B. 


HERE AND THERE 


ON POACHING 

Stable, J., riding the Oxford Circuit with His Majesty’s 
Commission of oyer, terminer, and gaol delivery, has lately uttered 
at divers assizes dicta which, though they may not find a place 
in the headnote of any law report, are far from being, as the 
saying goes, “ utterly unmemorable.”’ At Reading, early in the 
circuit, he informed a delighted court ““I have done some 
poaching,’”’ but if that raised an expectant glow of hope in the 
breast of the then occupant of the dock, a gardener charged with 
night poaching and assaulting a gamekeeper, hope told but a 
flattering tale, for the learned judge speedily added a rider 
distinguishing his dictum: ‘‘ Poaching is one thing, but this 
business of going about at night with a gun is going on too much. 
It is not difficult for guns to go off.” The object of these very 
just observations will not have a chance of letting off a gun for 
the next eighteen months (less the usual good conduct remissions, 
if any). This night poaching with guns is an old, old problem in 
the shires. What Stable, J., said at Reading chimes with what 
you may read in ‘‘ The Farmer’s Year ”’ by (whom do you think ?) 
Rider Haggard. The author of ‘“‘ King Solomon’s Mines ’”’ and 
“ Allan Quartermain ”’ was a Master of the High Court in the 
Transvaal, a member of the English Bar and a Justice of the 
Peace in his native Norfolk, where he farmed with a true 
countryman’s zeal and love of the soil. Even after the passage 
of fifty years, J.P.’s bent on a little self-education in their duties 
on the Bench could find some useful and relevant matter in 
“The Farmer’s Year.” 


MILITARY MATTERS 

Of course it takes a countryman to grasp the rights and the 
wrongs of poaching, and it may be doubted whether the citizens 
of Reading fully realised how high an authority was addressing 
them on the subject. Any who looked in ‘‘ Who’s Who ” under 
“Stable, Sir Wintringham Norton” would have found 
“ Recreations : hunting, shooting, fishing, breeding and training 
spaniels,’’ and had any of them travelled westwards to the purple 
walls of Wales they would have found the squire of Plas Llwyn 
Owen, Llanbrynmair, in Montgomeryshire, dispensing local 


justice as Chairman of the Quarter Sessions for the County of 
Merioneth and Deputy Chairman of the Quarter Sessions for the 
County of Montgomery. Further inquiry would have revealed 
that the learned judge and sporting squire had also a military 
past behind him in that first Great War, when Egypt, Palestine 
and France heard his martial tread with the Montgomeryshire 
Yeomanry and the Royal Welch Fusiliers with whom he earned 
a Military Cross and a Mention in Despatches. This further 
aspect is particularly relevant for the consideration of the 
burgesses of Worcester and of any military units that may happen 
to be stationed in the vicinity thereof. ‘‘ Ever virtuous as ever 
faithful” the city may be, but the military prowess which won it 
the title in the great Civil War siege was hardly reflected in the 
generally unkempt appearance of two soldiers in the dock which 
drew down the judge’s strictures, with an ironical suggestion 
that ‘‘I suppose I shall be regarded as a Colonel Blimp for 
thinking that these things matter, but I think they do.” Nor 
were the regimental witnesses outside the dock in much better 
trim. One was so inaudible that the judge was moved to inquire 
after his health and to suggest that he might like to sit down. 
“‘ We ought,” he said, “‘ to have sergeant-majors attached to the 
courts when these young men give evidence. They would make 
them jump.” 
TRESPASS 

Returning to that admission of poaching, we were accustomed 
formerly to the positive boasting of the late MacKinnon, L.]J., 
that mighty pedestrian, who was wont to walk his marshals off 
their feet between assize towns, that he trespassed about once a 
week. Lincoln’s Inn, not so free and easy about real property 
rights as the common lawyers, frowned a little, we believe, on 
his attitude in these matters. Indeed, the famous Forensic 
Fable, with the moral ‘‘ Good Law makes Hard Cases,” which 
describes the fate of a trespassing conveyancer whose learned 
exposition of the soundest legal principles failed to stave off 
disaster at the hands of a surly gamekeeper, should, in justice 
and equity, be transferred from the Chancery to the King’s 
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THE LAW SOCIETY 


SPECIAL GENERAL MEETING 


THE President, Sir ALAN GILLETT, having opened the Special General 
Meeting of members of The Law Society held at The Law Society’s 
Hall, on 28th January, Mr. Woop offered on behalf of the meeting 
and of the whole profession their sincere congratulations on the honour 
of knighthood so deservedly conferred on him. Continuing his 
opening remarks, the President thanked the meeting and said that he 
did not attribute the honour to himself, but to those who had so well 
and so ably supported him during the first half of his Presidency. He 
had never met a body of men who had worked harder or more loyally 
than the Council had. 

No notice of motion having been received, the only business for the 
meeting was to receive his address, which had been circulated in 
advance following the precedent created by _ his predecessor, 
Colonel Mackenzie Smith [see ante, p. 67). He did not intend to 
repeat what was included therein. There were, however, one or two 
supplementary matters. 

The Society had suffered a loss in the death of one of its honorary 
auditors, Mr. E. R. McNab, who had been an honorary auditor for the 
year 1947-48 and died very shortly after he had been re-elected for 
the current year. Under the regulations, the Council had appointed 
Mr. Edwin H. Coe, of Messrs. Edwin Coe & Calder Woods, to fill the 
vacancy created by Mr. McNab’s death. 

The President expressed the meeting’s congratulations to.Sir Anthony 
Pickford, the Town Clerk ef the City of London, on the honour of 
knighthood which His Majesty had decided to confer upon him. 
Sir Anthony had been a member of the Council since 1937 and they 
wished him long life and health to enjoy his well-deserved honour. 

They had all no doubt read with satisfaction that the Council of the 
Stock Exchange had decided to rescind the new regulations under 
which it was proposed to deprive solicitors, amongst others, of their 
share of commission, whilst the banks were to continue to share it 
He was, indeed, glad to be able to report the decision which had been 
taken. 

In throwing the meeting open to questions arising out of his address, 
the President drew attention to a small alteration to his address 
under the heading of “ refresher courses and pamphlets ”’ [ante, p. 69). 
It was said there in the fifth paragraph that the secretary would be 
delivering similar lectures twice again in a few weeks’ time, when 
admission would be open to members and their managing and articled 
clerks. For ‘‘ members”’ there should be substituted “ solicitors ”’ ; 
in other words, the lectures would be open to the profession generally. 


Mr. D. L. TayLor (London), said that the President’s report as a 
whole was a record of achievement for which every member present 
should be profoundly grateful. When one compared the stature 
and prestige of The Law Society to-day with what it was, say, ten years 
ago, he thought they all realised the profound debt under which they 
were to all those officers of the Society who had given their time and 
energy to achieving that notable result. 

On the question of charges in contentious business, he said that the 
conception of a global sum in lieu of the existing detailed charges 
was first evolved some time ago in relation to non-contentious business ; 
its extension to contentious business was a new development which 
had not been considered in general meeting before. 

In considering this matter the first thing to be clear upon was: 
What were the defects in the present system of which they complained ? 
They fell under three broad headings: firstly, the preparation of 
detailed bills was laborious and costly ; secondly, Sched. II and 
appendix (M) to the rules, which set out the detailed items, had failed 
in some respects to keep up with the modern methods of doing business, 
with the result that they contained a number cf anomalies and ana- 
chronisms ; thirdly, and most substantial, the existing scale of 
detailed items contained no allowance except for the matters which 
were very fully set out in the President’s report. 

He suggested that such a radical change as was proposed was not 
really necessary. The labour and expense of preparing detailed bills 
was one which could be cured to some extent by measures which lay 
under their own hands. He had seen in various offices systems of 
entry-keeping which were unnecessarily rigid and meticulous, and 
such loss as might result from a considerable relaxation of those systems 
would be very much more than off-set by the resultant saving in 
non-productive overhead expenses. 

Secondly, as regards contentious business, they were paid for drawing 
and copying the detailed bills in contentious matters and, although the 
charge was an inadequate one, at any rate it was there. 

Detailed bills in non-contentious business were extremely rare, the 
only common class being vendor’s costs on compulsory purchase ; 
if a detailed bill were insisted upon, then the same charge for drawing 
it should be allowed as in contentious business. 

Passing to the anomalies and anachronisms in Sched. II, App. (M), 
he found that there was already very substantial agreement among 
specialist costs draftsmen and officials of the Taxing Office on the 
detailed provisions which are necessary to remedy those anomalies 
and anachronisms. 

As regards the third, and most important, matter, the fact that the 
existing items made very little allowance for the importance of the 
matters referred to in the President’s report, he suggested that that 
could be achieved by a small amendment of the existing rules of the 


Supreme Court by providing that the Taxing Master should take 
that into account. 

If reform on these comparatively conservative lines would achieve 
what was desired, they ought to consider carefully whether it would 
be wise to make such a very radical departure as was proposed by 
scrapping detailed bills altogether and substituting the global charge. 
How was the paying party to decide whether the global figure with 
which he was confronted was a fair and proper charge or not? The 
only method of deciding that, he thought, was to call for details set 
out in the form to which they were accustomed already. That difficulty 
would arise particularly in the case of compulsory purchases, where the 
clerk to the local authority, with the shadow of the district auditor 
behind him, would insist on receiving a bill in the existing form, or 
otherwise taxation in nearly every case. A taxation without a detailed 
bill already prepared for consideration would be a lengthier and more 
difficult business than at present. Under the present system the 
percentage of the total bill over which the Taxing Master had an 
unfettered discretion was about 15 per cent. in the normal case, at the 
most. Under the new system his discretion would be very nearly 
100 per cent. 

Whatever the defects of the present system, it had the merit of 
comparative certainty. One of the commonest questions asked by a 
client before embarking on litigation was: ‘‘ What is this going to 
cost if I win ?”’ or ‘‘ What is it going to cost if I lose ?’’ It was hard 
enough to give an answer, but one could make an approximate guess. 
Under the proposed system he could not see how one would be able to 
do that with anything like the certainty they had at present. 

Concluding, Mr. Taylor said that this was a subject on which the 
collective experience of the profession as a whole, and of their costs 
draftsmen, should be able to provide a great deal of assistance to the 
officers of the Society, and he urged that before the proposal was 
finalised some method of consultation should be devised, and he 
suggested the revival of the pre-war informal evening meetings. 


Mr. L. C. Buttock (London) recalled that in May, 1943, when he 
was Senior Warden of the City of London Solicitors Company, he 
delivered an address on the subject of solicitors’ remuneration in which 
he pointed out that no increase had been made between 1881 and the 
termination of the first World War, that in 1918 a 334% increase was 
allowed in Sched. II, and that it was not until 1925 that a similar 
increase was made in Sched. I, and then subject to limitations. In 
transactions between £50,000 and £100,000 no percentage increase was 
permitted and the scale fee stopped altogether at £100,000. 

The effect was that with the addition of the 50 per cent. now 
authorised, the scale fee on transactions between £50,000 and £85,000 
was {257 10s., whilst the maximum scale fee, no matter how large the 
purchase price of the property, was £295 or, in the case of registered 
land, only £122 10s. As a result of the Town and Country Planning 
Act, the sale price of a very large number of properties in the country 
would be considerably reduced, thus reducing the amount of the scale 
fee which solicitors would be entitled to charge. 

No other profession was so limited in its scale charges. An estate 
agent carrying through a transaction of half a million pounds received 
£7,557 10s., a Scottish lawyer £2,332 5s. 10d., and even a stockbroker on 
a transaction of similar magnitude, but with very much less work, was 
entitled to charge £2,500. 

He had’ suggested in that address that it was high time that the 
profession should insist that the Council of The Law Society should 
be masters in their own house and not, so far as remuneration was 
concerned, under the control of the Lord Chancellor, the Lord Chief 
Justice and the Master of the Rolls, who could have no knowledge of 
the work and responsibility involved. 

His address was subsequently adopted by the City of London 
Solicitors Company and forwarded to The Law Society and distributed 
to all the provincial societies, and he understood that the suggestions 
met with universal approval. 

Referring to the Government view that no increase in solicitors’ 
remuneration should be allowed at the present time in the light of 
the policy set out in the White Paper on Personal Incomes and 
Expenditure, Mr. Bullock said that there must be very few solicitors 
whose personal incomes from their profession were at the level of their 
1939 income, plus an increase corresponding to the increase in the 
cost of living such as the working classes and, indeed, solicitors’ 
managing clerks, enjoyed. What they were asking for was not an 
increase in their personal incomes but an increase in their gross profit 
to correspond with the great increase in overhead expenses. It was 
quite impossible, at the present time, owing to the crippling rate of 
taxation, for any professional man to have a large net income. 

After quoting details of increases in rents, staff salaries and other 
overheads, Mr. Bullock said that if the profession was unable to get 
a proper scale of remuneration, the following results must occur : 
(1) they would cease to attract into the profession young men with 
the necessary standard of education and social standing; (2) they 
would be quite unable to continue to attract the best type of managing 
clerk owing to their being compelled to pay smaller wages than those 
paid by other professions and commercial undertakings, and their 
complete inability to provide any sort of pension scheme which nearly 
every commercial undertaking was doing at the present time; (3) it 
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would be impossible to provide for living expenses, retirement and 
capital and goodwill commitments out of taxed income; (4) members 
of the profession would be driven to seek salaried employment or to 
transfer their activities more and more to commercial undertakings. 

It was high time that the profession took its gloves off in its dealings 
with the authorities and insisted that their profession received some 
degree of common justice. The time had come when some definite 
and vigorous action should be taken. 


Mr. C. G. Syrett (London) said that the Government had come to 
them from time to time, and with reason, to assist them in bringing 
to the public law for all, irrespective of the purse. They had also 
handed over to them the problem of men in the services getting divorce. 
Surely it was only fair and proper that they should be able to go to 
the Government and say: “ We have taken on these jobs ; what are 
you going tu do for us ?”’ 

There was another problem, namely, that their staffs were 
inadequately paid. The job of a solicitor’s clerk was about the worst 
possible job to which any man could set his hand, because he was 
badly paid, badly housed and badly looked after. 

The Council must stand up to the Lord Chancellor and those pundits 
and tell them that the profession of the law was an honourable 
profession which must be honourably paid. They belonged to a most 
important profession which had to see that justice was done between 
man and man. They had to pay their staffs properly, and unless the 
Council took their courage in their hands and took their gloves off 
and went right into the arena they would never get justice. 

Mr. G. E. Surimpton, after expressing appreciation of the Council's 
action in providing such excellent sleeping accommodation at Lancaster 
Gate, which he described as very clean and comfortable and accom- 
panied by the most efficient and obliging service, referred to the Legal 
Aid and Advice Bill. He thought they ought to offer the most 
uncompromising opposition to the provision that in High Court 
proceedings under the Legal Aid Scheme solicitors should be paid 
only 85 per cent. of their taxed costs. Solicitors’ authorised charges 
at the present time were only 50 per cent. in excess of what they 
were in the year 1881, whereas solicitors’ expenses had multiplied 
fourfold since that time. At the present time the average solicitor 
found that his office expenses amounted to something like 70 per cent. 
of what were very inaccurately termed profit charges, 

Some might say: ‘Oh, well, this does not concern us very much 
because we do not do much in the way of High Court practice,’’ but 
once the principle had been established, it would be very easy for the 
Government to amend the Legal Aid Act and to provide that a solicitor 
should be paid only 85 per cent. of his costs in all matters, not merely 
High Court matters. 

The Government attempted to justify this proposal on two grounds. 
They said, firstly: ‘“‘ We are not asking you to make any greater 
sacrifice than you make at present. You already do work for poor 
litigants for nothing.” It was perfectly true, they did, but they did 
it in the interests of the poor litigant. Under the Bill they were to do 
their legal work at 15 per cent. less than the proper charges in the 
interests of the State, not in the interests of the poor litigant, because 
in nine cases out of ten it was the State that was going to pay the bill. 
The other reason given was that this had been put in as a curb on 
solicitors so that under this new scheme they should not encourage 
poor litigants to embark on litigation. That was a gratuitous insult 
to the profession, which spent a very large part of its time not in 
encouraging litigation but in dissuading clients from embarking on 
litigation and in attempting to settle disputes without having recourse 
to the courts. 

If they were told that they would have to put up with this because 
the Government would not pay more, the answer surely was that if 
the Government would not pay proper charges under the scheme, then 
they would not work the scheme. The other thing they might be told 
was that they must take this because this Legal Aid Bill was the only 
alternative to nationalisation. But the Government might pass a 
dozen Bills for nationalisation of the profession, but they would all 
be a dead letter unless'they got the co-operation of the profession, and 
they would not get it unless they gave them proper terms. 

He hoped that the provisions of the clause would be brought to the 
attention of every member of the profession, and that they would 
bring pressure to bear on The Law Society and all the provincial 
societies to oppose the provision in every possible way. He hoped 
that they would get an immense number of members of the profession 
banded together and pledged not to work the Legal Aid Scheme until 
proper remuneration was provided for those who were asked to work it. 


Mr. S. C. T. LittLEwoop said that throughout the ages the legal 
profession in every country in the world had given its services 
gratuitously to those who needed them and could not afford to pay 
for them. 

The Legal Aid Scheme was something new, not merely new in 
England, it was new in the world. The Lord Chancellor, at a meeting 
with several members of the Council and members of the Bar in 
November, described it as a great experiment upon which was every 
eye in the world. He believed that was the case. 

The Government was proposing to provide legal aid for those who 
needed it. One would expect them to run the show themselves, but 
here they were not doing it. They had turned to The Law Society 
and they had said: ‘“‘ You have done a fine job in the past ; we believe 
we can trust you to run this scheme in the future.”’ 

The scheme was to provide legal advice and legal aid in every court. 
In the county courts there was to be a new scale which would give 
fair remuneration for work done, and those who practised in the county 
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courts would be paid 100 per cent. In magistrates’ courts, although 
he did not think it had been made public before, 100 per cent. was 
to be paid and fair remuneration—none of your old Poor Persons 
Defence Act costs ; and for advice, where solicitors in private practice 
rendered it on a sessional basis, they would be paid reasonable 
remuneration. 

The one place where they had been asked to give something was in 
High Court costs. The Rushcliffe Committee, hearing evidence from 
everybody who was prepared to give evidence, including their Society, 
recommended that 85 per cent. of solicitor and client costs in High 
Court cases should be paid ; and it was pointed out in the footnote in 
the Rushcliffe Report that that did represent a concession of 50 per 
cent. of their profit costs on the part of the profession. 

The witnesses from The Law Society who gave evidence before 
that committee said that they felt sure that the spirit of service for 
those who were not so well placed with this world’s goods as some others 
was still alive in their branch of the profession, and he hoped it still was. 

The 15 per cent. was their contribution towards a scheme which he 
believed was a great scheme. That had been the view of the Council, 
and of a great many provincial societies. If that was not the members’ 
view, if they felt that the Council must stand out for 100 per cent., 
of course they would have to consider it ; but he hoped that they would 
feel it was worth while making this concession to show that they 
could give something, that their noble profession was still noble and 
could give. 

The proposal had been described as part of an insidious campaign 
to reduce professional remuneration. The President and he were 
members of the Rushcliffe Committee, but they had no knowledge 
of that insidious campaign. He defied anyone to show proof that it 
was present here. 

Then there was talk about nationalisation. In the report of the 
Rushcliffe Committee on p. 24, they would find an extract from a 
memorandum submitted by the Labour Party, saying that in the view 
of the Labour Party it was undesirable that solicitors helping the poor 
should be in the service of the State. There was nothing sinister 
whatever behind this. It was an attempt by the profession to help 
the Government to do something which this country wanted and 
wanted badly. They were about to take part in a great experiment 
upon which were the eyes of the world, and he hoped nothing that 
passed from that meeting would do anything to spoil or to mar that 
experiment. 

The PRESIDENT, dealing with the question of remuneration in 
non-contentious matters, said that there was an Act of Parliament 
which said that even when the Lord Chancellor and his committee, 
the Lord Chief Justice and the Master of the Rolls, and so on, had 
increased their costs, the order had to lie before both Houses of 
Parliament for a month, and if either House introduced a motion against 
it, it was futile. It was not a question of their saying to the Lord 
Chancellor: ‘‘ You give us what we want, or clse we will not help 
vou.” 

It was only en the 13th January that he received a letter from the 
Lord Chancellor, since when it was obvious there had been no chance 
of doing anything more. The letter read: ‘‘ Dear President, you will 
remember that in July you and a deputation irom The Law Society 
came to see me about making an order under s. 56 of the Solicitors 
Act, 1932, increasing the remuneration of solicitors in non-contentious 
matters on the lines of a memorandum previously submitted. At 
that meeting I told you that | thought that many of your proposals 
were reasonable, although I felt uncertain about those relating to 
registered land and the suggestion*that the existing method of charging 


under Sched. II of the Solicitors’ Remuneration Order, 1883, should be 
abolished. Since that meeting my attention has been drawn to the 
fact that the White Paper on Personal Incomes, which was published 


last February, has a bearing on the proposals of The Law Society, 
and I have therefore considered the whole matter very carefully from 
a wider angle. You will appreciate that in the exercise of the powers 
under the section, I have a dual capacity, as a member of the committee 
and also as a member of the Government. An order made under the 
section would have to be laid before Parliament, and one of the reasons 
why under subs. (2) the Lord Chancellor is a necessary party to the 
making of an order is to prevent an order being made which would 
conflict with the Government policy in general. The success of the 
policy of the White Paper is still in the balance, and in the view of the 
Government any increase in charges of the nature proposed would tend 
to bring it into jeopardy. In these circumstances, I regret that I must 
tell you that I cannot, at the present time, agree to the proposals. 
[ think that the Lord Chief Justice and the Master of the Rolls would 
like me to add that in this letter I am in no way expressing their views. 
On the contrary they are both generally in support of The Law Society's 
desire for an amendment of the existing order, and I shall be prepared 
to reconsider the matter later in the year, when I hope the situation 
may be more favourable from your point of view.” 

The Council had, of course, met and discussed that letter since, and 
they were determined to go forward. They had certain negotiations 
now in progress both with the Lord Chancellor’s Committee and the 
Land Registrar which they hoped to complete so as to get into the 
saddle the moment they got through this political deadlock. They 
were not going to be flaccid or inactive. 

On the question of remuneration in contentious matters, Sir Epwin 
HERBERT said that it was idle for any committee to attempt to reduce 
the costs of litigation by cutting down legal charges. They had 
insistently in all their evidence before the Evershed Committee taken 
the point that if the costs of litigation were to be cut, you must cut down 
the amount of work to be done and not the charges made for the work 
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which had to be done. It followed that to be consistent the charges 
to be made must be proportionate in some way with the amount, the 
nature and the responsibility of the work which had to be done. There 
was a tendency abroad to try and extend scale items to cover even 
instructions for brief, but they had set their faces against that. They 
had said that in the item of instructions for brief you covered the main 
work of the action, the interviewing of witnesses, getting up their 
proofs, and items of that kind. If there was to be a change, it was 
to be found in other ways than in extending the scale items to cover 
instructions for brief. They thought it necessary to be consistent in 
urging that point of view, otherwise there was a distinct danger of it 
being held out to the world that there was a chance of cutting down 
the costs of litigation by reducing solicitors’ remuneration. 


Mr. CLAUDE Hornsy, returning to the Legal Aid and Advice Bill, 
congratulated the Legal Aid Committee on their work and said that 
with regard to the 85 per cent., it should be remembered that they were 
tapping an enormous field that would otherwise probably never have 
been litigated at all, and they were getting all those clients with the 
certainty that they were insured against bad debts at a premium of 
only 15 per cent. The Legal Aid Scheme was their protection against 
any question of nationalisation ; if the Scheme worked properly, then 
good-bye to nationalisation for all time. 

On the question of costs, he reminded the Council that the miners 
and railwaymen were both contemplating asking for increases in 
remuneration. 

Mr. R. S. W. PoLLarp (London) said that he had been considering 
during the course of the meeting how the body of solicitors could 
offer resistance to the Government if they wanted to. Somebody had 
said that they should refuse to work the Legal Aid Bill. He thought 
that would be foolish, because it would be as much in their own 
interests as those of the country. They might refuse to hand over 
the death duties they collected from their clients, or they might hand 
them over slowly. That led to the consideration of whether The Law 
Society was properly organised ; could it control solicitors and persuade 
them to do that, which led him to ask what had happened to the 
Council’s Constitution Committee which was set up some time ago to 
consider and revise the constitution of the Society. It might be one 
of the things that that committee might consider, whether The Law 
Society was properly and effectively organised. The British Medical 
Association was well organised and was able to put up a strong front 
to the Government. Could their Society say that it could do the same ? 

Referring to the intention that the London Area Committees under 
the Legal Aid Bill would be appointed by the Council, he said that 
London solicitors had much less control of their own affairs than those 
from the provinces, and there was need for some Metropolitan law 
association, who would be able to have some control of their own 
affairs and make representations to the Council. That was a point 
which needed consideration in the reform of the constitution and in 
connection with the Legal Aid and Advice Bill. Had the Council 
considered this problem, and, if so, were they going to do anything 
about it ? 

The PRESIDENT replied that they had that morning had a long 
discussion, which was still going on, on the evidence they would lay 
before the Society’s Constitution Committee on that very point. 

Mr. CHARLES RusBeEns (London) asked whether the President would 
consent to accept a resolution protesting against the attitude of the 
Lord Chancellor’s Scale Committee. 

The PRESIDENT said he thought it would be a precedent that would 
be very unwise. 

Mr. RuBENs pointed out that the only thing urged against the 
representations they had put forward was that they were not in 
accordance with the policy expressed in the White Paper. That view 
seemed, with respect to the Lord Chancellor, to be fallacious, because, 
in the first instance, the White Paper was intended to deal mainly 
with the incomes of salary earners and wage earners, which were not 
in any way comparable with the gross receipts, so-called gross profits, 
of the solicitors’ profession. The second point was that the White 
Paper came into force about a year ago, and at that time nearly 
everybody affected by it had had their earnings adjusted but solicitors 
had had only a very small increase, 12} per cent., as compared 
with 1939. Therefore he did not think it pertinent to refer to the 
White Paper. If they were going to be brought into line with the White 
Paper, then their scale must be brought into line at the date when the 
White Paper came into force. 

As to how the matter could be dealt with if they continued to knock 
at a door that was closed, he asked the Council to consider whether 
it was not possible in non-contentious matters to devise a method of 
contracting out of the Act. 
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The PRESIDENT commented that those were very admirable points. 


Mr. G. E. HuGues (Bath) congratulated the President on his recent 
letter to The Times on the subject of the Rent Acts. Passing to the 
subject of professional capital, he drew attention to the point of view 
of the Stock Exchange and hoped that the Council would enlist the 
co-operarion of the Stock Exchange in that connection. 

With regard to managing clerks, he thought that in view of the 
increasing competition by nationalised Boards and Government 
departments, they must concentrate on improving the status of their 
clerks. They were losing clerks to Government departments and to 
nationalised Boards, and every effort would have to be made to retain 
and find the services of the right men to carry on their practices. 

He had no doubt the Council had not overlooked the difficulties 
which centred round agency. It was going to become acute under the 
Rushcliffe Scheme. Many of them felt that the agency arrangement 
at present did not function ; in fact, they were at a loss to understand 
how the agency firms could do their business at 66 per cent., because 
it was perfectly obvious that it was becoming unremunerative. 


Mr. R. EGerton (London) asked when members would be able to 
see the scheme which The Law Society was preparing under the Legal 
Aid Bill. 

The PRESIDENT replied that they were not at liberty at the moment 
to promulgate the scheme ; in fact, there was no scheme to promulgate ; 
it was all in rough draft. 


Mr. I. CAPLAN (London) said that whilst he shared the view expressed 
by Mr. Littlewood on the question of accepting 85 per cent. of the 
taxed costs in the High Court, there was one difficulty which should 
be guarded against, that the 15 per cent. deduction should be taken as 
a precedent against the profession that the existing scale was adequate, 
and must be so if they were prepared in certain circumstances to accept 
15 per cent. less. He hoped that it would be made clear at all times 
that the 15 per cent. was a percentage of an inadequate sum, and it was 
simply in that sense that the profession was prepared to accept the 

. reduction and not on the basis that the net amount was considered 
adequate remuneration. 

One thing he had hoped was that The Law Society’s scheme for 
getting rid of the necessity of taxation or, at any rate, preparing a 
detailed bill in the first instance, could have been incorporated into 
the Legal Aid and Advice Bill, especially in relation to county court 
costs. It was going to be a great deterrent to the profession to take 
part in a scheme where they were going to increase in a large measure 
their county court practice in order to meet the demands put upon 
them and to find the time and the consequent expense of preparing 
numerous county court itemised costs for taxation purposes. 

In conclusion, he wished to echo the view expressed by Mr. Taylor 
about the calling of informal discussion meetings in the evening. 


Mr. RAWLENCE said he dissented from the views put forward by 
Mr. Taylor. He hoped that the different basis of remuneration would 
be pressed forward, and since they were going to have the Rushcliffe 
Scheme, he thought it would be very desirable and very easy to have 
incorporated a new system of remuneration into the Rushcliffe Scheme. 
He gathered that they were not only to have detailed costs in county 
court matters, but also in police court matters. In twenty years, he 
had never delivered a detailed bill in the police court, nor had he 
seen one delivered by any of his opponents or friends. He thought that 
the time was ripe for saying that so far as the Rushcliffe Scheme was 
concerned the old order was to change and they were going to have 
some sort of scale bill. Before the Rushcliffe Scheme was adopted, 
he spegested there should be some meeting of The Law Society at 
which the ordinary member could give his views. Would it be possible, 
before the scheme was finally adopted, that the profession should be 
consulted ? 

The PRESIDENT replied that he would bring that before the Legal 
Aid Committee to see whether anything was possible. 

Proposing a vote of thanks to the President, not only for his able 
conduct in the chair but for all the hard work he had done during 
the last six months, Sir RANDLE HOLME reminded him that this was 
only half-time ; another six months would elapse before he could draw 
stumps. But he was sure that during the remaining six months, 
he would give the same able and yeoman service as in the last six months. 

The PRESIDENT said, in reply, that there was plenty of time for him 
to blot his copybook, which he hoped he would not do with the kind 
of assistance he got from those round him. He had not referred to 
the staff at all, but he had four or five months yet, and what he was 
going to say about the staff was at the present moment earning 
compound interest. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SOLiciToRs’ JOURNAL] 
Furnished Houses (Rent Control) Act, 1946 

Sir,—On the 4th January, 1949, clients of mine who are 
tenants of a fairly large house gave a proper notice to quit to 
weekly sub-tenants whose tenancy certainly falls within the 
ambit of the above-mentioned Act. On the 5th January, 1949, 
the sub-tenants promptly; referred their sub-tenancy to the 
Furnished Houses (Rent *Control) Tribunal. However, they 
complied with the notice to quit and vacated the property on 
the expiry date. 

The tribunal, however, acting in every good faith and in 
accordance with advice given to them, has decided that the 
usual inspection by the members of the tribunal must neverthe- 
less be made. Not only that, there shall in due course be a 
solemn hearing at which we believe the late sub-tenants will 
not be present and in which we are quite sure our clients will 
not be at all interested. 

Owing to our clients’ domestic circumstances the tribunal 
has agreed that the inspection of the property and the hearing 
shall be postponed for a short time. The point now arises : 
if in the meantime our clients enter into a contract of tenancy 
with another person for the letting of a part of the property 
different from that forming the subject-matter of the late sub- 
tenancy or of the same part of the property on different terms 
as to service or furniture then they would be entering into a 
different contract of tenancy altogether. Therefore, whatever 
decision the tribunal might come to regarding the lately expired 
contract, this could have no effect on the new contract at all. 

The clerk of the tribunal has drawn our attention to the fact 
that there is no power in the Act for a tribunal not to proceed 
with a reference once such reference has been made. The 
effect of proceeding in such circumstances as those with which 
I am concerned is surely to bring about a veductio ad absurdum. 

I am well aware of course that should my clients enter into 
a contract of tenancy with another person before the inspection 
and hearing which the tribunal intends to proceed with, and the 
terms and subject-matter of such contract are identical with 
those of the lately expired contract, then it may be that in the 
event of such re-letting before the date when the tribunal 
ultimately decides the case the rental fixed by the tribunal 
might operate retrospectively from the date of the commencement 
of any such new sub-tenancy. But, even in that case, two 
points arise. First, if an entirely new contract is in fact entered 
into in the meantime my submission is that it is ridiculous to 
proceed with the reference, and secondly, even if a re-letting of 
the same subject-matter and on exactly similar terms were to 
take place, surely it is up to the new sub-tenant to make a fresh 
reference if he feels so inclined. 

Both my clients and I feel that if it can be held at law that 
the tribunal must proceed with a reference in such circumstances 
then the law should be altered without delay and so result in 
the removal of one of the rather more incredible and inexcusable 
exasperations which torment us all so much in these days of 
post-war freedom. CHARLES R. Drxon, 

York. 
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Registration and Consolidation of Mortgages 

Sir,—Is not the fundamental point that the consolidation of 
two mortgages creates cross further charges to the same 
mortgagee—i.e., each property is further charged with the amount 
owing on the mortgage on the other property and any question 
of registration is the same as for any other further charge. 

If a ‘“‘ mortgage’’ (including “further charge’’) is secured 
by a deposit of the deeds of the legal estate affected, no registration 
is required. 

If one of the two charges consolidated is a ‘‘ general equitable 
charge’ or ‘‘ puisne mortgage ’’ and registered as such, the 
further charge on that property would probably also require 
registration technically (unless the registered charge is to secure 
further advances or a current account which would cover the 
consolidated debt) but it is difficult to see who would suffer 
if it was not. 

Any ‘“ purchaser”’ would either obtain the concurrence of 
the mortgagee or a discharge by him—or, if bringing or taking 
a charge on the equity of redemption, would inquire into the 
state of accounts of the mortgagee. The mortgagee will either 
disclose the consolidation or, if he fails to do so, would probably 
be estopped from consolidating later. 

Any such purchaser of the equity who fails to ask the 
mortgagee how much is owing to him on the mortgage (including 
further advances, etc.) cannot very well complain if he gets 
stung. A, READER, 
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COURT OF APPEAL 


LIBEL: INTERROGATORIES AS TO SOURCE OF 
INFORMATION 
Georgius v. Oxford University Vice-Chancellor and Others 
Bucknill and Denning, L.JJ. 18th January, 1949 

Appeal from Birkett, J., in chambers. 

The plaintiff brought an action for libel against the Oxford 
University Press in respect of an alleged libellous statement 
about him in the preface to ‘‘ Crockford’s Clerical Directory,” 
which is published annually. The defence was fair comment, 
pleaded in the rolled-up plea. The plaintiff was not allowed 
by Birkett, J., or the Master to administer the interrogatory, 
“from whom did you obtain the information?” He now 
appealed from that refusal. 

DENNING, L. J., said that the rule of practice that such an interro- 
gatory was not allowed in the case of newspapers except in 
special circumstances had become so well established that the 
court might interfere if it were not observed. Apart from 
newspapers, there was no rule of practice either way: it was 
a matter for the discretion of the judge. ‘‘ Crockford ’’ was not 
a newspaper, and if Birkett, J., had held himself bound by a 
rule, and had not exercised his own discretion, they (their 
lordships) might have interfered. The court would not review 
his discretion. The only ground on which it could interfere 
would be if some manifest injustice were caused by the way 
in which the judge had exercised his discretion. Apart alto- 
gether from any rule of practice concerning newspapers, there 
was no injustice whatsoever in what the judge had done. If 
the comment, objectively considered, was fair comment the 
plaintiff's real object was to show that the publishers’ informant 
personally might have been actuated by malice. As a 
matter of discretion, without regard to any rule of practice 
one way or the other, it was open to a judge, when considering 
a case where fair comment was pleaded, to say that he did not 
think it necessary to allow an interrogatory as to the name of the 
informant. Apart from that ground, he (Denning, L.J.) saw 
no reason in practice for drawing a distinction between news- 
papers and monthly, quarterly or annual reviews. He did not 
disapprove of the rule in respect of newspapers at all, and thought 
that a judge, when considering other publications such as 
reviews, might, in the exercise of his discretion, well have 
regard to it. 

BUCKNILL, L.J., agreed, but as the interrogatory in question 
was not necessary to a right conclusion in the action, he was 
unwilling to express any view on the question whether a 
publication such as ‘“ Crockford’s Directory ’’ came within the 
special rule concerning newspapers. Appeal dismissed. 

APPEARANCES: Stephen Terrell (R. Crane) ; Beney, K.C., and 
R. M. Everett (Rivington & Son). 

(Reported by R. C. Coxsone, Esq., Barrister-at-Law.] 


CHANCERY DIVISION 
WILL: CONSTRUCTION : CHARITABLE TRUSTS: ADULT 
EDUCATION ON LINES OF LABOUR PARTY’S 
MEMORANDUM 
In re Hopkinson, deceased, Lloyds. Bank Ltd. v. Baker 
Vaisey, J. 12th January, 1949 

Adjourned summons. 

The testator directed his trustees to stand possessed of the 
residuary estate ‘‘ as an educational fund and [to] apply the same 
both as to capital and income at their absolute discretion for the 
advancement of adult education with particular reference to the 
following purpose (but in no way limiting their general discretion 
in applying the fund for adult education), that is to say, the 
education of men and women of all classes (on the lines of the 
Labour Party’s Memorandum headed “ A Note on Education in 
the Labour Party ” a copy whereof is annexed to this my will 
and signed by me) to a higher conception of social, political and 
economic ideas and values and of the personal obligations of 
duty and service which are neccessary for the realisation of an 
improved and enlightened social civilisation.’’ The Labour 
Party’s Memorandum annexed to the will, which was signed by 
the testator in the presence of the two witnesses who attested 
the execution of his will, called for the establishment of an 
educational trust, which was to be devoted, infer alia, to the 
purpose of providing a “‘ comprehensive scheme of education 
which will give facilities for a graduated but wider knowledge to 
various categories of persons in the party whose activities and 
influence have a continuous effect on members and high potency 
in affecting public opinion’; the Memorandum further stated ; 
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“In thus providing for a higher and broader intellectual nurture 
of these persons in the party, it would be reasonable to expect 
that the general culture of the party as a whole be elevated, and 
the impact on the electorate would become vibrantly educative 
in character.’’ The question before the court was whether the 
trust established by the will was charitable. 

VaisEY, J., said that the testator, by appropriate words, 
incorporated the Memorandum of the Labour Party into his will 
and the Memorandum formed now an integral part of the will. 
There were two ways of reading the words of the trust; they 
might be read, first, as equivalent to a general trust for the 
advancement of adult education, which, standing alone, would 
admittedly be charitable, the super-added purpose being treated 
merely as a rough guide to be followed, or, secondly, as indicating 
that the first part was to be taken as a general direction and the 
second part of the direction beginning with the words “ with 
particular reference to”’ as the particular direction dominating 
the whole trust. The second of these alternative views was 
correct ; the object of the trust was not education in the proper 
sense of that word ; it was the furtherance of political views and 
the better equipping of those who were making it their business to 
further those views. The testator evidently thought that by 
making the provision in issue he had responded to the requirement 
of an educational trust suggested in the Memorandum. The 
principle that legitimate and proper political aims and ambitions 
were not charitable was too well settled to allow the court to depart 
from or refine on it. The reason underlying that principle was 
that if the trust was one which the courts could not administer 
in the case of the trustees disclaiming their duties thereunder, it 
would be a trust which could not be supported in law. Bowman v. 
Secular Society, Lid. [1917] A.C. 406 ; Inve Tetley [1923] 1 Ch. 258; 
Bonar Law Memorial Trust v. Inland Revenue Commissioners (1933), 
49 T.L.R. 220; In ve Strakosch, decd. [1948] Ch. 37 followed. 
Declaration that the trust was not charitable. 

APPEARANCES: H. A. Rose (Corbin, Greener & Cook, for 
Raworth, Lomas-Walker, Butterworth & Wilkinson, Harrogate) ; 
Sir Cyril Radcliffe, K.C., and A. P. McNabb (Lyell & Bethon) ; Sir 
Andrew Clark, K.C.,and Wilfrid M. Hunt (Collyer-Bristow & Co., for 
Alf Masser & Co., Leeds) ; D. H. McMullen (The Treasury Solicitor), 

(Reported by Cirve M. Scumitruorr, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
DIVISIONAL CouRT 
STREET TRADER: REFUSAL OF LICENCE 
Dott v. Holborn Borough Council 
Lord Goddard, C.J., Humphreys and Finnemore, JJ. 
12th January, 1949 

Case Stated by the metropolitan magistrate sitting at 
Clerkenwell Police Court. 

By s. 19 (1) of the London County Council (General Powers) 
Act, 1947, “‘ an existing street trader ”’ is entitled to registration 
by a borough council of the metropolis if with respect to him 
“the following condition is substantially satisfied . . . that he 
has for a period of three years’”’ before his application for 
registration as a street trader ‘‘ regularly engaged in street 
trading which has throughout that period been of the same 
nature and conducted in the same position or place in a street 
and in the same manner.”’ Ins. 15 (1) “‘ existing street trader ”’ 
is defined as ‘‘ an individual who at any time before 1st January, 
1948, has regularly engaged in street trading which immediately 
before that date could be lawfully carried on without... 
a street trading licence but on or after that date could not be 
so carried on save as authorised by s. 18 .. . of this Act or 
by a registered street trader.’’ Whether a street trader comes 
within that definition depends on his position under s. 30 of 
the London County Council (General Powers) Act, 1927, which 
provided “‘. . . it shall not be lawful for any person to sell . . . 
any article ... from ...any barrow... occupying a 
stationary position at a place in the . . . street in any metro- 
politan borough without a licence...’ By a proviso the 
section is not to apply to a perambulating street trader. 

A street trader had for eight years before Ist January, 1948, 
traded from a stationary position in a street in London, selling 
fruit and nuts from a barrow on wheels. His station was in a 
“restricted street’? within the meaning of a London Traffic 
Order. He had never been licensed as a street trader by the 
borough council, nor had he ever applied for a street trading 
licence. In December, 1947, he sent to the borough council 
an application in accordance with s. 19 (1) for registration as a 
street trader. The application was refused, whereupon he 


made complaint to the justices, contending that he was an 
“existing street trader”’ and that he substantially satisfied the 
conditions laid down in s. 19 (1) of the Act of 1947. 


It was 
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contended for the borough council that as the trader had 
frequently been told by a police officer to move from his position 
he knew that he was trading unlawfully because he had no licence, 
and that the question whether he satisfied the conditions in 
s. 19 (1) did not arise until it was established that he was an 
“existing street trader,”’ and that he was not such a person 
because the borough council had never licensed him to engage 
in street trading under s. 17 (1) of the Act of 1947 or s. 30 of 
the Act of 1927. The magistrate dismissed the complaint and 
the trader now appealed. 

Lorp GopparD, C.J.—HuMPHREYS and FINNEMORE, J]J., 
agreeing—said that the trader did not come within the definition 
of an “ existing street trader ’’ in s. 15 of the Act of 1947 because 
he had had no licence to trade in the street under s. 30 of the 
Act of 1927 from a stationary position. He did come within the 
proviso to that section referring to perambulating traders merely 
because he moved his barrow to a different position when told 
by a police officer that he was committing an offence by being 
in the position in which he was. As he was not shown to be 
an “ existing street trader,’’ he was not entitled to registration 
under s. 19 (1) of the Act of 1947. Appeal dismissed. 

APPEARANCES: Gallop, K.C., and Seaton (W. R. Perkins) ; 
Mattar (The Town Clerk, Holborn). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY 
DIVISIONAL COURT 
JURISDICTION: HUSBAND RESIDENT IN 
SCOTLAND 
Macrae v. Macrae 
Lord Merriman, P., and Hodson, J. 14th December, 1948 


Appeal from Manchester Justices. 

The justices ordered the appellant husband to pay the 
respondent, his wife, 30s. a week maintenance on her complaint 
of his desertion of and persistent cruelty to her. No question of 
jurisdiction was raised before the justices, but the husband now 
appealed, contending that they had no jurisdiction to make the 
order because he was at all material times ordinarily resident in 
Scotland. 

Lorp MERRIMAN, P., said that the question whether the 
justices had jurisdiction depended on Forsyth v. Forsyth {1948} 
P. 125. There the husband was both ordinarily resident and 
domiciled in Scotland. Here there was evidence only as to 
ordinary residence. It was argued that the decision in Forsyth 
v. Forsyth, supra, was based on the husband’s Scottish domicil 
only. Examination of the judgments of the Court of Appeai 
in that case made it difficult to know whether the decision was 
based on domicil or ordinary residence or on both. He (his 
lordship) thought that in substance the court were considering 
ordinary residence in Scotland coupled with the absence of 
evidence that the husband had ever been in England. That 
case, therefore, covered this, and the justices had no jurisdiction. 
Appeal allowed. 

APPEARANCES: Harris Walker (Mackrell, Ward & Knight) ; 
Clifford Mortimer (Boote, Edgar & Co., Manchester). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


DIvIsIOoNAL COURT 
HUSBAND AND WIFE: DEGREES OF CRUELTY 
Barker v. Barker 
Lord Merriman, P., and Hodson, J. 15th December, 1948 

Appeal from a decision of Tunstead and Happing (Norfolk) 
justices. 

The justices ordered the appellant to pay the respondent, 
his wife, {1 a week maintenance, and {1 a week for the main- 
tenance of the child of the marriage under the Guardianship 
of Infants Acts, on a complaint by the wife that he had been 
guilty of persistent cruelty and wilful neglect to maintain her. 
The husband appealed. 

Lorp MERRIMAN, P., said that it had been suggested in 
argument for the wife that the decision of Denning, J., in 
Perks v. Perks (1945), 89 Sox. J. 415 (C.A. 577), was to the 
effect that a court of summary jurisdiction could sometimes 
act on a lesser degree of cruelty than that required by the High 
Court, since the relief granted might be temporary only and 
could be discharged subsequently on cause being shown. It 
was of the utmost importance that it should be understood 
clearly that at least the same degree of cruelty was required to 
justify a justices’ order as an order of the Divorce Division. 

The cruelty with which justices were concerned was 
persistent cruelty ; but justices were not entitled to find cruelty 
on anything less than a finding of conduct satisfying the definition 
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of cruelty contained in Russell v. Russell [1895] P. 315, and 
Denning, J., in Perks v. Perks, supra, did not intend to lay down 
any different standard. The justices here were not justified 
in arriving at the serious finding of cruelty. 

Hopson, J., agreeing, said that the fact that a grave and weighty 
matter would justify one spouse in leaving the other did not mean 
that something less than legal cruelty would suffice, for the grave 
and weighty matter which justified one spouse in leaving the other 
was often something different from cruelty, and something 
which might be regarded as more calculated even than cruelty 
to disrupt family life, for example, the conduct complained of in 
Russell v. Russell, supra. When justices were considering 
conduct which was either cruelty or not cruelty, it was not open 
to them to find that the conduct was not cruelty but was something 
so near it that it amounted to a grave and weighty matter 
justifying the wife in living apart. Appeal allowed. 

APPEARANCES: H. S. Law (Peacock & Goddard, for Hill and 
Perks, Norwich); C. Sleeman (Butt & Bowyer, for Daynes, 
Keefe & Durrant, Norwich). 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


DIVISIONAL CouRT 
WIFE’S COMPLAINT: HUSBAND’S ORDINARY 
RESIDENCE IN SCOTLAND 
Hamilton v. Hamilton 
Lord Merriman, P., and Pilcher, J. 24th January, 1949 

Appeal from Rochester Justices. 

The justices found the appellant husband guilty of wilful 
neglect to maintain the respondent, his wife, and of persistent 
cruelty to her. He had been employed in Scotland before the 
war, when he served in the Navy. He married the respondent 
in Chatham and later returned to his employment in Scotland, 
where his wife joined him for a short time. The husband 
contended, on this appeal, that the justices had no jurisdiction 
to make an order against him because he was ordinarily resident 
in Scotland. No such objection was taken before the justices. 

Lorp MERRIMAN, P.—PILCHER, J., agreeing—said that the 
attention of the justices had not been called to the circumstance 
that they lacked jurisdiction in the matter because the husband 
was at any rate ordinarily resident in Scotland. In Forsyth 
v. Forsyth [1948] P 125, the husband defendant was domiciled 
in Scotland. In Macrae v. Macrae (p. 88 ante) comments were 
made on Forsyth v. Forsyth, supra, in connection with ordinary 
residence. On the question of ordinary residence, justices should 
bear in mind the observations of Lord Warrington on the kindred 
expression in the Income Tax Acts in Levene v. Inland Revenue 
Commissioners [1928] A.C. 217, at p. 232, and Lord Sumner’s 
speech fin Inland Revenue Commissioners v. Lysaght [1928] 
A.C. 234, at pp. 243-4. 

PILCHER, J., agreeing, said that it was for the wife to prove 
to the justices that her husband was ordinarily resident in 
England, and there was no evidence justifying such an inference. 

APPEARANCES: J. G. K. Sheldon (Wedlake, Letis & Birds). 
There was no appearance by or for the wife. 

(Reported by R. C. Carsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
INDICTMENT: JOINDER OF CHARGES 
‘R. v. Thomas - 

Lord Goddard, C.J., Humphreys and Finnemore, J J. 
25th January, 1949 

Application for leave to appeal against conviction and sentence. 

The applicant was charged on one indictment with taking away 
a car without the owner’s consent, with dangerous driving and 
with twice committing rape on the same young woman the same 
evening. He was acquitted on the first charge under the Road 
Traffic Act, convicted on the other charges, and sentenced to 
five years’ penal servitude. 

Lorp GopparD, C.J., said that it was not desirable that so 
serious a charge as one of rape should be complicated for the jury 
by their having to consider also a charge of dangerous driving, 
even though that matter was part of the whole story since the 
car had been used in connection with the second rape. As a 
general rule charges under the Road Traffic Act should not be 
included in indictments charging a serious felony, but should, 
if necessary, be made the subject of a separate charge. The case 
was perhaps, one of the very worst ever to come before him, and 
the court had at one time considered whether it should grant 
leave to appeal with a view to increasing the sentence. 
Application refused. 


No appearances. 
(Reported by R. C. Carsurn, Esq., Barrister-at-Law.} 
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SURVEY OF THE WEEK 
HOUSE OF LORDS 


A. PROGRESS OF BILLS 





Read First Time : 
Marriage (Enabling) Bill [H.L.] {26th January. 
To enable a person to marry certain kin of the spouse whom 

such person has divorced and to amend the Marriage 

(Prohibited Degrees of Relationship) Act. 1931. 
Wireless Telegraphy Bill [H.C.] 

Read Second Time :— 

Crewe Corporation Bill [H.L.] 

Dover Harbour Bill [H.L.} 

Falmouth Docks Bill [H.L.] [25th January. 
Harwich Harbour Bill'(H.L.] [25th January. 
Huddersfield Corporation Bill [H.L.] {25th January. 
Hurst Park Racecourse Bill [H.L.] [25th January. 
Manchester Ship Canal Bill [H.L.] 26th January. 
Rhodesia Railways Limited (Pension Schemes and Contracts) 

Bill [H.L.]} {26th January. 
Rochdale Canal Bill [H.L.] {26th January. 
Slough Corporation Bill [H.L.] [25th January. 
Staffordshire Potteries Water Board Bill [H.L.} 

{26th January. 

[25th January. 


[26th January. 


{26th January. 
[26th January. 


Wandsworth and District Gas Bill [H.L.} 
In Committee :— 

Colonial Naval Defence Bill [H.L.] 

Criminal Justice (Scotland) Bill [H.L.] 

Pensions Appeal Tribunals Bill [H.C.] 


[25th January. 
[25th January. 
[25th January. 


B. DEBATES 

Lord BELSTEAD moved the deletion of s. 1 (2) of the Pensions 
Appeal Tribunals Bill in Committee. This section excludes from 
the benefits of s. 1 of the Pensions Appeal Tribunals Act, 1943, 
persons whose claims to pensions were rejected before 
3rd September, 1939. The Lord Chancellor, whilst sympathising 
with Lord Belstead’s arguments, pointed out that the Bill was 
intended merely to extend into peace-time the new scheme 
introduced during the late war, and he could not extend that 
scheme to cases dealt with under an earlier scheme. The 
amendment was withdrawn. {25th January. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 

Read First Time :— 

Adoption Bill [H.C.] [28th January. 

To amend the law relating to the adoption of children ; and 
for related purposes. 

Analgesia in Childbirth Bill [H.C.} [28th January. 

To make provision with respect to the administration of 
analgesia to women in childbirth ; and for purposes connected 
therewith. 

Baiting of Animals Bill [H.C.} [28th January. 

To make it unlawful to have possession of any animal trained 
or prepared for use in fighting or baiting or of any instrument or 
appliance designed or adapted for use in connection with the 
fighting or baiting of an animal. 

Censorship of Plays (Repeal) Bill [H.C.} [28th January. 

To amend the law relating to the censorship of plays and 
licensing of theatres so as to exempt the theatre from restrictions 
upon freedom of expression in excess of those applicable to other 
forms of literature ; and for purposes connected therewith. 

Coal Mines (Protection of Animals) Bill [H.C.] 

[28th January. 

To amend certain provisions in the Coal Mines Act, 1911, 
relating to the care and protection of horses and other animals. 

Docking and Nicking of Horses Bill [H.C.] [28th January. 

To restrict docking and nicking of horses and to prohibit the 
importation of horses with docked or nicked tails. 

Hairdressers (Registration) Bill [H.C.] [28th January. 

To provide for the registration of hairdressers and to regulate 
the practice of hairdressing; and for purposes connected 
therewith. 

Law Reform (Miscellaneous Provisions) Bill [H.C.] 

[28th January. 

To amend the law relating to divorce; to alter the law with 
regard to making infants wards of courts; and for purposes 
connected therewith. 
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Licensing (Amendment) (Tied Houses) Bill [H.C.] 
{28th January. 
To amend the law relating to licensed premises; to abolish 
the tied house; to protect licensees against covenants restricting 
their right to buy beer, wine and spirits from brewers, distillers 
and merchants of their own choice; to prevent monopoly and 
restrictive practices in the liquor trade; to enable persons to 
purchase and consume in any licensed premises intoxicating 
drinks of their own choice; and for other purposes connected 
therewith. 
Loss of Employment (Compensation) Bill [H.C.] 
(28th January. 
To provide for the payment of compensation for loss of 
employment after long service. 
Maintenance Orders Bill [H.C.] (28th January. 
To amend the law relating to maintenance orders; and for 
related purposes, 
Married Women (Maintenance) Bill [H.C.]_ [28th January. 
To amend the Married Women (Maintenance) Acts, 1895 and 
1920 ; and for purposes connected therewith. 


Pet Animals Bill [H.C.] 
To regulate the sale of pet animals. 


Prohibition of Fox Hunting Bill [H.C.} (28th January. 
To prohibit the hunting of foxes for purposes of sport ; and for 
purposes connected therewith. 


Protection of Animals (Hunting and Coursing Prohibition) 
Bill [H.C.} {28th January. 
To prohibit the hunting and coursing of certain animals for 
purposes of sport ; and for purposes connected therewith. 
Public Bodies (Admission of Press) Bill [H.C.} 
(28th January. 
To provide for the admission of the Press to the meetings of 
certain bodies exercising public functions; and for related 
purposes. 
Safety of Employment (Employers’ Liability) Bill [H.C.} 
(28th January. 
To amend the law relating to the liability of employers for the 
safety of their employees ; to include in contracts of employment 
obligations as to minimum safety provisions ; and for purposes 
connected with the matters aforesaid. 
Secretary of State for Wales and Muumouthshire Bill [H.C.] 
(28th January. 
To increase the number of Secretaries of State and Under 
Secretaries capable of sitting and voting in the Commons House 
of Parliament ; to provide for and appoint a Secretary of State 
for Wales and Monmouthshire and for the transfer of powers and 
duties to such Secretary of State; and for purposes connected 
with the matters aforesaid. 
Slaughter of Animals (Scotland) Bill [H.C.] [28th January. 
To extend the provisions of the Slaughter of Animals (Scotland) 
Act, 1928, to the slaughter of swine. 
Spelling Reform Bill [H.C.] [28th January. 
To set up a committee to introduce a rational system of spelling 
with a view to making English a world-language and to eliminate 
unnecessary drudgery and waste of time at school. 
Statutory Instruments (Parliamentary Control) Bill [H.C.] 
(28th January. 
To make provision with respect to Statutory Instruments and 
for related purposes. 
Tenancy of Shops (Scotland) Bill [H.C.] [26th January. 
To make provision with regard to tenancies of shops in Scotland. 
War Damage (Amendment) Bill [H.C.] (28th January. 
To amend section thirty-one of the War Damage Act, 1943, 
in order to confer on the Treasury the powers exercised by the 
War Damage Commission under subsection (2) of that section. 
Read Second Time :— 
American Aid and European Payments (Financial Provisions) 
Bill [H.C.} (28th January. 





(28th January. 


B. QUESTIONS 
Town and Country Planning 
Mr. SILKIN informed Mr. Piratin that the recommendations 
of the Abercrombie Report were being followed in relation to 
the building of houses in the outer country ring of London, 
subject to certain modifications set out in his Memorandum on 
the Greater London Plan. Thirteen thousand houses had been 


built in this ring since the report had been adopted, and the 
building of satellite towns to relieve congestion in London was 
being expedited so far as conditions permitted. [25th January. 
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Sir RaLpH Gyn asked the Minister (1) whether in view of the 
Central Land Board’s decision that the cubic contents of buildings 
occupying small sites cannot be aggregated for the purpose of 
assessing the development charge when redevelopment is 
contemplated with a single composite building over the amal- 
gamated sites, he would make an order that such aggregation be 
permitted, because the refusal was imposing hardship on the 
owners of sites and impeding development; (2) if he would 
make a regulation to the effect that where a development scheme 
has received the approval of his (the Minister’s) Department, the 
aggregation of the cubic content of all the buildings upon the site 
of such development would be permitted. In declining both 
suggestions, Mr. SILKIN said that the hon. member no doubt had 
in mind the building of a block of flats on a site formerly occupied 
by a number of houses, in which case, he said, the owner has a 
claim under Pt. VI of the Town and Country Planning Act, 1947, 
in respect of any diminution of value resulting from the Act. 

{25th January. 


Mr. AWBERY asked whether the replacement of dwellings 
acquired under the Act was to be restricted to maximum selling 
price and superficial area on the same basis as applied to war 
damage payments, or whether it would be related to the floor 
area and the value of the displaced property. 

Mr. SILKIN stated that under s. 30 of the 1944 Act as amended 
and incorporated in the 1947 Act the criterion was the reasonable 
requirements of the person displaced. The basis to be adopted 
would be that used for war damage payments, but special treat- 
ment would be possible in exceptional cases. Broadly speaking, 
they would try to provide equivalent accommodation, unless the 
circumstances were exceptional. [25th January. 


. Mr. KEELING pointed out that none of the lists of buildings of 
historical or special architectural interest compiled under s. 42 
of the Town and Country Planning Act, 1944, had been published. 
Mr. SILkIN said he hoped to make a statement thereon shortly, 
and meanwhile provisional lists were being supplied to interested 
societies. Statutory lists would be published in the local Press 
at the same time as they were deposited with the local authorities. 
(25th January. 
Taxation 
Mr. Dopps-PARKER pointed out that under the new Double- 
Taxation Agreements with the Colonies, companies were called 
upon to pay larger sums for colonial income tax and correspond- 
ingly smaller sums for United Kingdom tax, and that those 
companies which held large numbers of United Kingdom tax 
reserve certificates were consequently unable to surrender these 
in satisfaction of their United Kingdom liability to tax within 
the prescribed period of two years during which interest accrues, 
and were therefore losing all interest on tax reserve certificates. 
He asked the Chancellor of the Exchequer whether the latter 
would arrange for such certificates and the interest accrued on 
them to be accepted by the Colonial Income Tax Office in London 
in payment of colonial taxes payable in the United Kingdom. 
Sir STAFFORD CripPs said that this was not practicable, but the 
certificates could be tendered in payment of tax which accrued 
within five years of their issue, not two as stated in the question 
[sic], though it was true that interest was allowed only for two 
years. (25th January. 


Mr. GLENviL HALL informed Miss Bacon that a husband 
separated from his wife, whether by decree or by agreement, was 
not entitled to receive the income tax married allowance. The 
wife is regarded in such cases as a separate individual for income 
tax purposes, and has an equal claim with her husband for the 
personal allowance applicable to an individual, and any other 
reliefs to which she may be entitled in respect of her income. 
A separation allowance which she is entitled to receive from her 
husband ranks as income, but is not earned income for income 
tax purposes. (27th January. 


Miscellaneous 
Mr. BoTtroMLey stated that the position in a liquidation of 
persons who had deposited money for a new motor car with a 
dealer would depend on the nature of the contract made, and 
he did not think the protection of intending purchasers of 
motor cars was one suitable to be dealt with by special legislation. 
{25th January. 
Sir HARTLEY SHAwckRoss stated that the Committee on 
Leaseholds had not yet completed their work and he could not 
say when they would be in a position to publish their report. 
25th January. 
Mr. HAROLD WI1LSON said that he did not propose to make any 
references under the Monopolies Act to the Restrictive Practices 
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Committee until the Committee was ready to deal with them, 

which he hoped would be by 1st March. [27th January. 
Mr. GAITSKELL announced that the vesting date under s. 17 (1) 

of the Gas Act, 1948, would be 1st May, 1949. [27th January. 


STATUTORY INSTRUMENTS 


Airways Corporations Stock Regulations, 1948 (S.I. 
No. 2858). 

Cloth and Household Textiles (Utility) (Maximum Prices) 
(No. 20) Order, 1949 (S.I. 1949 No. 43). 

Keg and Drum Wages Council (Great Britain) (Constitution) 
Order, 1949 (S.I. 1949 No. 68). 

Brush and Broom Wages Council (Great Britain) (Constitution) 
Order, 1949 (S.I. 1949 No. 70). 

Sack and Bag Wages Council (Great Britain) (Constitution) 
Order, 1949 (S.I. 1949 No. 85). 

Orders Nos. 68, 70 and 85 bring the constitutions of the 
various Wages Councils into conformity with the provisions 
of the Wages Councils Act, 1945. 

Fire Services (Pensionable Employment) Regulations, 1949 
(S.I. 1949 No. 71). 

National Insurance (Mariners) Amendment Regulations, 1949 
(Draft). 

These regulations will bring share fishermen not employed 
under a contract of service within the scope of the National 
Insurance (Mariners) Regulations, 1948. They also deal with 
the receipt of unemployment benefit by share fishermen. 

Perambulator and Invalid Carriage Wages Council (Great 
Britain) Wages Regulation Order, 1949 (S.I. 1949 No. 57). 

Owners of Contractors’ Plant (Returns) (Revocation) Order, 
1949 (S.I. 1949 No. 81). 

This Order revokes the Order made under Defence Regulation 55 
requiring owners of certain contractors’ plant to make returns 
to the Minister of Works as and when requested. 

Baking Wages Council (England and Wales) Wages Regulation 
Order, 1949 (S.I. 1949 No. 69). 

Proprietary Infant Milk Foods (Amendment) Order, 1949 
(S.I. 1949 No. 83). 

Control of Fertilisers (Revocation) Order, 1949 (S.I. 1949 
No. 98). 

Borstal Rules, 1949 (S.I. 1949 No. 94). 

These regulations make certain’ amendments in the Borstal 
Regulations, 1936, necessitated by the coming into force on 
27th December, 1948, of certain provisions of the Criminal 
Justice Act, 1948. In particular they restrict the application 
of the provision in reg. 69a relating to discharge on licence 
to “ persons sentenced to detention in a Borstal institution ”’ ; 
the 1948 Act makes other provision for “‘ persons sentenced to 
Borstal Training.” 


PARLIAMENTARY PUBLICATIONS 

National Insurance Act, 1946. Draft of the National Insurance 
(Mariners) Amendment Regulations, 1949. Report of the 
National Insurance Advisory Committee in accordance with 
s. 77 (4) of the National Insurance Act, 1946, preceded by a 
Statement made by the Minister of National Insurance and the 
National Insurance Joint Authority in accordance with s. 77 (5) 
of that Act (House of Commons Papers (Session 1948-49), No. 37). 

Army and Air Force Courts-Martial. Report of the Army 
and Air Force Courts-Martial Committee, 1946 (Command Papers 
(Session 1948-49) No. 7608). 

Tribunals of Inquiry (Evidence) Act, 1921. Report of the 
Tribunal appointed to inquire into allegations reflecting on the 
Official Conduct of Ministers of the Crown and other Public 
Servants (Command Papers (Session 1948-49) No. 7616). 


NON-PARLIAMENTARY PUBLICATIONS 

Ministry of Health. Model Byelaws. Series XVII. 
Vans, Sheds and Similar Structures. November, 1948. 

These are model byelaws suggested for employment by local 
authorities to control camping under the Public Health Act,1936. 

Home Office. Tribunals of Inquiry (Evidence) Act, 1921. 
Proceedings of the Tribunal appointed to inquire into allegations 
reflecting on the official conduct of Ministers of the Crown and 
other Public Servants, with the Minutes of Evidence taken before 
the Tribunal. 

Ministry of Transport. Transport Arbitration Tribunal 
Practice Direction No. 1. Confirmation of Agreements made 
under s. 108 of the Transport Act, 1947. 
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ANIMAL ASSETS 


LawyYERs and accountants will have observed with interest the 
recent report of the annual stocktaking at the Zoological Gardens 
in Regent’s Park. The report publishes both the numbers and 
the respective values of the animals in the collection. 

Whether the valuation of the individual assets was made 
according to accounting principles does not appear. Some 
difficulty must, one would imagine, have been occasioned by any 
attempt to estimate the value in the open market of a black 
African rhinoceros, or the cost of replacement of a monkey-eating 
eagle ; nor is there, so far as we know, any valuation list issued 
by the Stock Exchange or any other body which would enable 
one at a glance to find the day’s quotations for current business 
in okapis or Mississippi alligators. As a result of the defective 
information available on such important matters the ascertain- 
ment of values was perhaps bound to be somewhat arbitrary ; 
but it is difficult to find an excuse for such serious discrepancies 
as £200 for a King penguin and only £80 for a hyacinthine macaw. 
The Times itself comments on the “ curious contrast ’’’ between 
the worth of a tiger (£600) and of a lion (£100) ; ‘‘ this is because 
lions are much easier to breed in captivity than tigers.” 

In this democratic age a properly organised zoo ought to be 
administered with the minimum of human interference, and one 
looks for the application of the boasted Hritish principles of 
self-determination and of the gradual training of the inhabitants 
for the responsibilities of parliamentary government. Several 
interesting possibilities suggest themselves. The proverbially 
retentive brain of the elephant clearly points to him as a 
candidate for the post of Remembrancer; the cunning of the 
serpent fits him for the office of Attorney-General, and the 
impenetrable hide of the rhinoceros should render him the most 
appropriate candidate for the Under-Secretaryship of almost 
any department. There is little doubt that the responsibilities 
of Minister of Defence would fall upon the lion, and the eagle is 
first choice for Secretary of State for Air. Nor need the smaller 
fry be forgotten. The Secretary of State for Foreign Affairs 
should be the fox ; the electric eel is obviously best suited for 
the Ministry of Fuel and Power, and the squirrel for the Ministry 
of Supply. 

Unhappily, democratic principles have not yet been carried 
so far. A reference to the Charter of 1829 shows that the 
Zoological Society includes in its objects “‘ the advancement of 
zoology and animal physiology and the introduction of new and 
curious subjects of the animal kingdom.”’” ‘‘ Animal kingdom ”’ 
is an expression of the widest range. The greater includes the 
less, and it is open to every reader to beguile his leisure by 
compiling lists of specimens of the species homo sapiens by 
which the enclosures in Regent’s Park might well be enriched. 

The Zoological Society is a charitable corporation—so held 
in Re Lopes; Bence-Jones v. Zoological Society of London [1931] 
2 Ch. 130—and having been incorporated by charter it is not 
subject to the regulations of the Companies Acts. It would 
therefore appear to be immune from some of the vexatious 
restrictions and obligations imposed by the Act of 1948, and 
the public will be deprived of the opportunity of instruction 
and amusement which might otherwise have been provided by 
reports of the annual general meeting, at which nice points of 
law might have been discussed. Should, for example, the six 
cubs born during the year to the female jaguar be regarded as a 
capital accretion or as income ? If the latter, could they or any 
of them be distributed to members by way of dividend or bonus ? 
Such questions, or others of a similar kind, were obviously 
present to the minds of the founders, for one of the by-laws 
which its Charter empowered the Society to make directs that 
‘* No dividend, gift, division or bonus shall be paid or made by 
the Society unto or between any of its members.’’ This certainly 
seems to remove a possible source of embarrassment while the 
Society is in esse, but in other respects the founders are to be 
congratulated on their far-sightedness in avoiding some very 
awkward situations which, in the case of a company formed 
under the Acts, might have arisen on a winding up. To take 
but one instance, regulation 135 of Table A, annexed to the 
Companies Act, 1948, directs that “the Liquidator may, with 
the sanction of an Extraordinary Resolution of the Company, 
and any other sanction required by the Act, divide amongst the 
members in specie or kind the whole or any part of the assets 
of the Company (whether they shall consist of property of the 
same kind or not).”” The feelings of a venerable and bearded 
F.Z.S. who might awake one morning to find his share of the 
assets, consisting of two gorillas, three buffaloes, a shark and 
a python, delivered at the door of his flat can be more easily 
imagined than described. A.t. P. 
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NOTES AND NEWS 


Honours and Appointments 


The King has approved the appointment of Sir REGINALD 
TAAFFE SHARPE as Deputy Chairman of the West Kent Court 
of Quarter Sessions, and of Mr. WILLIAM ARTHIAN DaAviEs, 
K.C., as Deputy Chairman of the Court of Quarter Sessions of 
the County of Cardigan. 


Mr. FRANK MAyELt has been appointed Superintendent of 
County Courts to succeed Mr. E. C. Martin, who retires on 
lst March. 


Mr. Hume Boacais-Ro -Fz is to be Private Secretary to Viscount 
Jowitt, the Lord Chancellor, and Deputy Serjeant-at-Arms in 
the House of Lords in succession to Mr. Mayell. 


Sir ALBERT E. A. Napier, K.C.B., K.C., has been elected a 
Bencher of the Inner Temple. 


The National Trust announces the appointment of a new 
Secretary, Mr. J. F. W. RATHBONE, solicitor, in succession to 
Vice-Admiral Oliver Bevir, who is to retire. Mr. Rathbone has 
for the past three years been Director of the Ministry of Justice 
Control Branch of the Legal Division with the Control Commission 
in Germany. 


Mr. Lestr—E H. ALLwoop, solicitor, of Dereham, has been 
appointed Dereham District Coroner and also Clerk to the 
Commissioner of Taxes (Dereham District) and Clerk to Dereham 
magistrates. He was admitted in 1929. 


Mr. ALAN B. BATEMAN has been appointed Deputy Town Clerk 
of Beddington and Wallington. He was admitted in 1946. 


Lt.-Col. WILLIAM NorMAN Curtis, Deputy Town Clerk of 
Swindon, has been appointed Solicitor and Secretary to the 
South-Western Gas Board. He was admitted in 1934. 


Mr. K. S. HARvEy, deputy clerk to the Frimley and Camberley 
Urban District Council is to succeed Mr. R. Louth as Clerk to 
the Council. 


Mr. A. J. Locke has retired from the post of Clerk to the 
Guildford Borough and County Magistrates. He was admitted 
in 1936. 


Mr. W. K. Woop has been appointed Assistant Clerk to the 
Wiltshire County Council. He was admitted in 1937. 


Mr. R. A. WorTHeErRspPoon, of Burnley, has been appointed 
Senior Assistant Solicitor to the Hertfordshire County Council. 
He was admitted in 1937. 





Personal Notes 


Mr. Leonard Shephard, who has been in practice as a solicitor 
at Halifax for 46 years, is to settle in Alberta, Canada. 
Mr. Shephard, who is 73, has served on the Town Council and 
has been president of the Halifax Law Society. 


Mr. Lionel Clement Brown, solicitor, of Maidenhead, was 
married at Bray recently to Miss Pauline Garton, of Huddersfield. 





Miscellaneous 


The Local Government Boundary Commission announce 
that they intend to begin the review of county districts in twelve 
counties in England and Wales during the early part of this 
year. The review will begin in each case with a joint meeting 
to which the county council and the county district councils will 
be invited to send representatives, after which separate 
consultations will be held with each council. 

The counties concerned, with the dates of the joint meetings 
are: Cambridge and the Isle of Ely (1st March) ; Huntingdon 
and Soke of Peterborough (2nd March); Rutland (3rd March) ; 
Brecknock (8th March); Montgomery (8th March); Radnor 
(10th March); York, West Riding (14th March); Kent (all 
county districts except those in the Greater London area, which 
have already been visited) (21st March) ; Hereford (21st March) ; 
Glamorgan (8th June). 





Wills and Bequests 
Mr. Charles Edward Faber, solicitor, of Stockton, left £41,455, 
net personalty £41,351. 
Mr. Charles Berry Hayes, solicitor, of County Down, left 
£53,073. 
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With the approval of the Lord Chancellor, the Chief Land 
Registrar has informed the Council of The Law Society that the 
Land Charges and Agricultural Credits Departments will be 
removed from the Land Registry in Lincoln’s Inn Fields, London, 
W.C.2, to Station Approach Buildings, Station Approach, 
Kidbrooke, London, S.E.3, on 5th March, 1949. 

On and after 7th March, 1949, all communications relating 
to those departments should be addressed to the Superintendent, 
Land Charges and Agricultural Credits Departments, Station 
Approach Buildings, Station Approach, Kidbrooke, London, 
S.E.3, where in future all registrations and searches in those 
departments will be conducted. 

Registration of title under the Land Registration Acts will 
continue to be conducted at H.M. Land Registry, Lincoln’s Inn 
Fields, W.C.2, as hitherto. 


SOCIETIES 


BIRMINGHAM Law STUDENTs Society recently revived their 
annual dance at the Grand Hotel for the first time since the 
war, the Lord Mayor (Alderman J. C. Burman) being the guest 
of honour. , 


THE UNION Society or Lonpon, which meets in the Barristers’ 
Refreshment Room, Lincoln’s Inn, at 7.45 p.m., announces the 
following subjects for debate in February, 1949 :— 

Wednesday, 9th February: ‘‘ That the Government's 

Middle East policy is dangerous.’’ Wednesday, 16th February : 

“‘ That the policy of the Labour Party will destroy the indepen- 

dence of the professional classes.”” Wednesday, 23rd February : 

“That the Government’s policy for Industry cannot lead to 

‘ prosperity.” 


THE UNITED Law CLrerKs SOcIETY announces that it is 
resuming its anniversary festivals. The 117th anniversary 
will be celebrated on Monday, the 14th March next, at 7 p.m., 
at the Connaught Rooms, Great Queen Street, London, W.C.2. 
The Rt. Hon. Lord Goddard, the Lord Chief Justice of England, 
has very kindly accepted the invitation to preside. It is desired 
that he may receive the support of His Majesty’s Judges, and 
members of the profession, as well as of many members and 
their friends. Inquiries may be addressed to the Secretary, 
at Maxwell House, Arundel Street, Strand, W.C.2. 


A meeting of the UniteEp Law Society was held in the 
Barristers’ Refreshment Room, Lincoln’s Inn, on Monday, 
the 24th January, 1949. Mr. O. T. Hill was in the chair. The 
motion ‘‘ That the case of Squire v. Squire [1948] 2 All E.R. 51, 
was wrongly decided by the Court of Appeal’ was carried 


by one vote. 
OBITUARY 


Mr. W. E. BROMET 
Mr. William Ernest Bromet, solicitor, 


; died recently at 
Winchester, aged 80. 


Mr. J. W. HUGHES 


Mr. John Williams Hughes, solicitor, of Conway, died on 
25th January, aged 87. He was admitted in 1903. 


Mr. T. JONES 
Mr. Thomas Jones, formerly a Manchester solicitor, died on 
20th January, aged 69. He was admitted in 1902. 


Mr. G. W. STANLEY 
Mr. Guy Wentworth Stanley, solicitor, of Cambridge, died on 
22nd January, aged 81. 
Mr. F. TRASLER 


Mr. Frank Trasler, retired solicitor, of Market Harborough, 
died on 25th January, aged 82. He was admitted in 1912. 





“THE SOLICITORS’ JOURNAL” 


Editorial, Publishing and Advertisement Offices: 88-90, Chancery 
Lane, London, W.C.2. Telephone: Holborn 1403. 


Annual Subscription: {3 inclusive (payable yearly, half-yearly or 
quarterly in advance). 


Advertisemenis must be received first post Tuesday. 


Contributions are cordially invited and should be accompanied by 
the name and address of the author (not necessarily for publication). 











